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Court of Appeals of the District of Columbia 


No. 5632. 

1 

Lehigh Structural Steel Company, a Corporation, &c., 

Appellant, 

i 

vs. 

The Rust Engineering Company, a Corporation, &c. 


I 

a Supreme Court of the District of Columbia. 

At Law. 

I 

No. 80649. 

I 

Lehigh Structural Steel Company, a Corporation under 
the Laws of the State of Delaware, Plaintiff, 


The Rust Engineering Company, a Corporation under the 
Laws of the State of Delaware, Defendant. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abdve-entitled 
cause, to wit: 


i 


1—5632a 
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LEHIGH STRUCTURAL STEEL COMPANY VS. 


1 In the Supreme Court of the District of Columbia. 

Law. No. 80649. 

Lehigh Structural Steel Company, a Corporation under 
the Laws of the State of Delaware, Allentown, Pennsyl¬ 
vania, 

vs. 

The Rust Engineering Company, a Corporation under the 

Laws of the State of Delaware. 

Declaration. 

Filed Dec. 18,1931. 

The plaintiff, Lehigh Structural Steel Company, a corpo¬ 
ration under the laws of the State of Delaware, sues the 
defendant, The Rust Engineering Company, a corporation 
under the laws of the State of Delaware, for that hereto¬ 
fore, to wit, on December 6, 1928, the plaintiff, Lehigh 
Structural Steel Company, entered into a contract in writ¬ 
ing with the defendant, The Rust Engineering Company, 
by the terms of which among other things, it was agreed 
that said plaintiff would furnish and erect for the said 
defendant the structural steel according to plans and speci¬ 
fications designated therein for an extension of the Govern¬ 
ment Printing Office located in Washington, D. C. By the 
terms of said contract the plaintiff was to start the erection 
on January 15, 1929 and to complete the same on or before 
April 15, 1929 and time was made the essence of the con¬ 
tract. Another provision of said contract was to the effect 
(Article 25) that differences should be referred to arbi¬ 
trators and the decision of any two should be binding. In 
consideration of the above, the defendant undertook and 
promised to pay the price stipulated in said contract, to 
wit, $190,000.00. A copy of said contract is annexed hereto 
and marked Exhibit “A” and prayed to be read as 

2 a part hereof as though set forth at large herein. 

The said plaintiff furnished and erected said steel 
and completed all of said contract on its part to be per¬ 
formed. The defendant failed to have its part of the work 
on said Government Printing Office in proper condition for 
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the plaintiff to begin erection of said structural steel on 
January 15, 1929 as agreed in Article 1 of the contract and 
by its failure materially delayed the plaintiff so that there 
became due to the plaintiff a large sum of money. A dis¬ 
pute or difference thereupon arose between the parties in 
respect to the damages claimed by the plaintiff for failure 
of the defendant to have its part of the work on $aid Gov¬ 
ernment Printing Office in proper condition for tlhe plain¬ 
tiff to begin the erection of said structural steel as 
aforesaid. 

Upon the failure of the defendant after demana on it to 
pay the damages resulting from said failure to prepare the 
site as agreed and for other claims of the plaintiff the said 
plaintiff demanded arbitration of the differences! between 
the parties under the provisions of Article 25 of tjhe afore¬ 
said contract and the defendant agreed thereto. 

The defendant duly appointed Einggold Hart! as arbi¬ 
trator under the aforesaid Article 25 and the plaintiff ap¬ 
pointed Charles L. Eidlitz. The two arbitrators thus 
appointed by the respective parties appointed a tljiird arbi¬ 
trator, John W. Oehmann, as provided in said Article 25. 
Said three arbitrators appointed under said submission 
duly took an oath in due form to examine faithfully and 
fairly the matters in controversy between the parties in 
accordance with the arbitration agreement provided in the 
contract between the respective parties and to majke a just 
award in accordance with the best of their underbtanding. 
A copy of said oath is attached hereto and markecjl Exhibit 
“B” and prayed to be read as a part hereof ajs though 
fully set forth herein. On the 30th of March, 1931, 
3 said arbitrators held their first meeting in the mat¬ 
ter at 815 15th Street, N. W., Washington, D. C. 
Due notice of said hearing was given to both parties. An 
adjourned meeting was held on March 31, 1931 at which 
both parties appeared. At all hearings the parties were 
represented by counsel and offered such proof of their 
various claims as they were advised. All witnesses were 
duly sworn and the testimony was reduced to writing. On 
April 1, 1931, the arbitrators duly delivered to eOch party 
a statement concerning briefs and itemized statements of 
claims that were to be presented by said parties in which 
they notified the plaintiff to present a completely itemized 
statement of its claim together with a brief on such claim 
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LEHIGH STRUCTURAL STEEL COMPANY VS. 


and any other matters in support of same and directed the 
defendant to make answer to the arbitrators concerning 
such claim of the plaintiff as filed together with any other 
matter affecting the same and that when these had been 
received the arbitrators believed that they would be in a 
position to render a complete and final decision. A copy of 
said notice is attached hereto and marked Exhibit “C” and 
prayed to be read as a part hereof as though fully set forth 
herein. Thereafter, the itemized statements and the briefs 
were filed by the respective parties. In said brief, the 
plaintiff claimed the sum of $45,149.07 and furnished item¬ 
ized statements showing in what manner the said claim was 
made up and in the brief of the defendant filed in response 
to said notice and in reply to the plaintiff’s brief, the 
defendant admitted the liability to the plaintiff of $9371.31 
but denied its liability for the remaining balance. There¬ 
after, other briefs were filed by the respective parties and, 
to wit, on September 26,1931, the plaintiff was duly notified 
bv the arbitrators that the last brief of the defendant would 
be received and considered and that the plaintiff would be 
accorded the privilege of a final brief in reply to the last 
brief of Rust, which briefs were duly filed with the arbi¬ 
trators. 

Thereafter, on October 21, 1931, the arbitrators 
4 at 815 15th Street, X. W., Washington, D. C., duly 
determined the matter and made their award in writ¬ 
ing. By said award, two of the arbitrators, to wit, Charles 
L. Eidlitz and John W. Oehmann, decided and determined 
in writing that the defendant, The Rust Engineering Com¬ 
pany, is indebted to the plaintiff Lehigh Structural Steel 
Company, in the amount of $27,912.72’ in full settlement of 
all claims of the plaintiff against the defendant inclusive of 
interest to date thereof. Said award was duly signed by a 
majority of the arbitrators, to wit, Charles L. Eidlitz and 
John W. Oehmann, on October 21, 1931 and duly acknowl¬ 
edged as their finding by the said two arbitrators before a 
notary public on said date. A copy of said award as made 
by said arbitrators and acknowledged is attached hereto 
and marked Exhibit “D” and prayed to be read as a part 
hereof as though fully set forth herein. 

On the 23rd of October, 1931, said John W. Oehmann 
drew a line through his signature to said award and added 
the following statement in writing to said award, “My sig- 
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nature removed October 23, 1931 in order that satisfactory 
proof must be presented before monetary damages can be 
determined, (Signed) John W. Oehmann. ,, A copy of the 
paper as changed by said John W. Oehmann i^ attached 
hereto and marked Exhibit “E” and prayed to be read as 
a part hereof. 

The plaintiff avers that as soon as the arbitrators had 
rendered their award their powers and duties finder the 
submission had ended and that they were powerless to re¬ 
voke or amend the award or to initiate a rehearing or ren¬ 
der a substitute award without the consent of the parties 
and that the parties have not so consented. 

Wherefore the plaintiff claims $27,912,712 and in- 
5 terest thereon from October 21, 1931 at six percent 
per annum besides costs. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., j 
H. WINSHIP WHEATLEY, Jr., 

1010 Vermont Avenue N. |f., 
Washington, D. C., 

Attorneys for Plaintiff. 


6 Affidavit . 

Filed Dec. 18, 1931. j 

State of New York, 

County of Queens, ss: 

Thomas R. Mullen being first duly sworn on oath deposes 
and says that he is the Vice-President of Lehigh Structural 
Steel Company, a corporation under the laws of the State 
of Delaware, and agent of the plaintiff and has personal 
knowledge of the matters herein stated except insofar as 
it is otherwise hereinafter stated. That the defendant, The 
Rust Engineering Company, a corporation under the laws 
of the State of Delaware, is justly indebted to the j plaintiff, 
Lehigh Structural Steel Company, in the sum of ^27,912.72 
and interest thereon from October 21, 1931 at si£ percent 
per annum. The grounds of the claim are as follows: 

Heretofore, to wit, on December 6, 1928, the plaintiff, 
Lehigh Structural Steel Company, entered into a! contract 
in writing with the defendant, The Rust Engineering Com- 
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pany, by the terms of which among other things, it was 
agreed that said plaintiff would furnish and erect for the 
said defendant the structural steel according to plans and 
specifications designated therein for an extension of the 
Government Printing Office located in Washington, 

7 D. C. By the terms of said contract the plaintiff 
was to start the erection on January 15, 1929 and to 

complete the same on or before April 15, 1929 and time was 
made the essence of the contract. Another provision of 
said contract was to the effect (Article 25) that disputes 
should be referred to arbitrators and the decision of any 
two should be binding. In consideration of the above, the 
defendant undertook and promised to pay the price stipu¬ 
lated in said contract, to wit, $190,000.00. A copy of said 
contract is annexed hereto and marked Exhibit “A” and 
prayed to be read as a part hereof as though fully set forth 
at large herein. 

The said plaintiff furnished and erected said steel and 
completed all of said contract on its part to be performed. 
The defendant failed to have its part of the work on said 
Government Printing Office in proper condition for the 
plaintiff to begin erection of said structural steel on Jan¬ 
uary 15, 1929 as agfeed in Article 1 of the contract and by 
its failure materially delayed the plaintiff so that there 
became due to the plaintiff a large sum of money. A dis¬ 
pute or difference thereupon arose between the parties in 
respect to the damages claimd by the plaintiff for the fail¬ 
ure of the defendant to have its part of the work on said 
Government Printing Office in proper condition for the 
plaintiff to begin the erection of said structural steel as 
aforesaid. 

Upon the failure of the defendant after demand on it to 
pay the damages resulting from said failure to prepare 
the site as agreed and for other claims of the plaintiff, the 
said plaintiff demanded arbitration of the differences be¬ 
tween the parties under the provisions of Article 25 of the 
aforesaid contract and the defendant agreed thereto. 

The defendant duly appointed Ringgold Hart as arbitra¬ 
tor under the aforesaid Article 25 and the plaintiff 

8 appointed Charles L. Eidlitz. The two arbitrators 
thus appointed by the respective parties appointed a 

third arbitrator, John W. Oehmann, as provided in said Ar¬ 
ticle 25. Said three arbitrators appointed under said sub- 
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mission duly took an oath in due form to examine faithfully 
and fairly the matters in controversy between tjie parties in 
accordance with the arbitration agreement provided in the 
contract between the respective parties and to make a just 
award in accordance with the best of their understanding. 
A copy of said oath is attached hereto and marked Exhibit 
‘ ‘ B ’ ’ and prayed to be read as a part hereof as though fully 
set forth herein. On the 30th of March, 1931, slaid arbitra¬ 
tors held their first meeting in the matter at 815 jl5th Street, 
X. W., Washington, D. 0. Due notice of said Rearing was 
given to both parties. An adjourned meeting was held on 
March 31,1931 at which both parties appeared. At all hear¬ 
ings the parties were represented by counsel and offered 
such proof of their various claims as they were aldvised. All 

witnesses were dulv sworn and the testimonv was reduced 

* •/ 

to writing. On April 1,1931, the arbitrators duly delivered 
to each party a statement concerning briefs arid itemized 
statements of claims that were to be presented by said par¬ 
ties in which they notified the plaintiff to present a com¬ 
pletely itemized statement of its claim together With a brief 
on such claim and any other matters in support of same 
and directed the defendant to make answer to the arbitra¬ 
tors concerning such claim of the plaintiff as filed together 
with any other matter affecting the same and that when 
these had been received the arbitrators believed] that they 
would be in a position to render a complete and 'final deci¬ 
sion. A copy of said notice is attached hereto ai|d marked 
Exhibit “C” and prayed to be read as a part hereof as 
though fullv set forth herein. Thereafter, the! itemized 
statements and the briefs were filed by the respective par¬ 
ties. In said brief, the plaintiff claimed the suiri of $45,- 
149.07 and furnished itemized statements showing in what 
manner the said claim was made up and in the brief 
9 of the defendant filed in response to said njotice and 
in reply to the plaintiff’s brief, the defendant admit¬ 
ted the liability to the plaintiff of $9371.31 but denied its 
liability for the remaining balance. Thereafter, otl|er briefs 
were filed by the respective parties and, to wit, on Septem¬ 
ber 26, 1931, the plaintiff was duly notified by the arbitra¬ 
tors that the last brief of the defendant would be] received 
and considered and that the plaintiff would be accorded 
the privilege of a final brief in reply to the last brief of 
Rust, which briefs were duly filed with the arbitrators. 
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Thereafter, on October 21, 1931, the arbitrators at 815 
15th Street, N. W., Washington, D. C., duly determined the 
matter and made their award in writing. By said award, 
two of the arbitrators, to wit, Charles L. Eidlitz and John 
W. Oehmann, decided and determined in writing that the 
defendant, The Rust Engineering Company, is indebted 
to the plaintiff, Lehigh Structural Steel Company, in the 
amount of $27,912.72 in full settlement of all claims of the 
plaintiff against the defendant inclusive of interest to date 
thereof. Said award was duly signed by a majority of the ar¬ 
bitrators, to wit, Charles L. Eidlitz and John W. Oehmann, 
on October 21,1931 and duly acknowledged as their finding 
by the said two arbitrators before a notary public on said 
date. A copy of said award as made by said arbitrators 
and acknowledged is attached hereto and marked Exhibit 
“D” and prayed to be read as a part hereof as though 
fully set forth herein. 

On the 23rd of October, 1931, said John W. Oehmann 
drew a line through his signature to said award and added 
the following statement in writing to said award, “My sig¬ 
nature removed October 23, 1931 in order that satisfactory 
proof must be presented before monetary damages can be 
determined, (Signed) John W. Oehmann.” A copy of the 
paper as changed by said John W. Oehmann is attached 
hereto and marked Exhibit “E” and prayed to be read as 
a part hereof. 

10 The plaintiff avers that as soon as the arbitrators 
had rendered their award their powers and duties 
under the submission had ended and that they were power¬ 
less to revoke or amend the award without the consent of 
the parties and that the parties have not so consented. 

Affiant is informed and believes and expects to be able to 
prove by witnesses that the facts with respect to the signa¬ 
tures of Charles L. Eidlitz and John W. Oehmann to the 
finding on October 21, 1931 and the removal of John W. 
Oehmann ? s signature on October 23 were these. All testi¬ 
mony and briefs had been received by the arbitrators on 
October 21, 1931 and that they met and discussed the case 
for practically the whole day. The evidence and briefs 
were thoroughly discussed and thoroughly considered 
among the three of them. It was decided by the arbitra¬ 
tors that the defendant was liable to the plaintiff in the full 
sum admitted by the defendant and in addition for damages 
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i 

resulting from delays which prevented the plaiijtiff from 
starting erection of the structural steel at the site on Janu¬ 
ary 15, 1929. The arbitrators then discussed the evidence, 
the briefs, the figures submitted by the parties, tjie admis¬ 
sions of the parties in the briefs, the figures submitted by 
each of them, the evidence in support of the Respective 
claims, the various items of damage claimed, the evidence 
in support thereof including the admissions of thle parties 
with respect to the same and as a result of said conference 
and consideration the arbitrators Charles L. Ei|dlitz and 
John W. Oehmann determined and agreed upon an award 
to the plaintiff in the amount of $27,912.72. In reaching 
said award the figures were thoroughly discussdd by the 
three arbitrators. This sum was not agreed to jby Ring- 
gold Hart the third arbitrator although John W. pehmann 
and Charles L. Eidlitz requested that he agree to a unani¬ 
mous decision in that figure. A stenographer was called 
into the meeting room, the award was dictated and pre¬ 
pared. It was therafter signed and acknowledged 
11 before a notary public by John W. Oehniann and 
Charles L. Eidlitz while all three parties were 
together and in the office of Ringgold Hart at 815 15th 
Street, N. W., Washington, D. C. Said Hart stated that he 
might agree to the majority award which had already been 
made and that lie would want the papers until the next 
morning when his signature would be added thereto if he 
definitely decided to sign it but if he definitely decided not 
to concur in the majority award that copies of tlje award 
would be sent by him to the two arbitrators apd other 
parties and that until such time no word of the aijnount of 
the award was to be given to either party. Thereafter, on 
October 23, 1931, the said John W. Oehmann, undertook to 
strike his name from said award and wrote to Charles L. 
Eidlitz his view of the circumstances under which he at¬ 
tempted to strike his name therefrom. A copy of tjhe letter 
which he wrote to said Charles L. Eidlitz on October 23, 
1931 is attached hereto and marked Exhibit “F” and 
prayed to be read as a part hereof as though fully £et forth 
herein. j 

In consideration of the premises there is due arid owing 
by the defendant to the plaintiff the sum of $27,912.72 and 
interest thereon from October 27, 1931 at six percent per 
annum exclusive of all set offs and just grounds of defense. 

THOMAS R. MULLEN. 
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Subscribed and 
December, 1931. 
[seal.] 


sworn to before me this 17th day of 

OLDFIELD B. B. RAPALYEA, 

Notary Public, Queens County . 


No. 4783. 

State of New York, 

County of Queens, ss: 

I, Edward W. Cox, Clerk of the County of Queens, and 
also Clerk of the County and Supreme Courts of said 
County, the same be ins: Courts of Record, do hereby certify 
that Oldfield B. B. Rapalyea, the notary public before 
whom the within acknowledgment or deposition was made, 
was at the time of taking the same authorized by the laws 
of the State of New York to take the same and to take 
acknowledgments and proofs of deeds or conveyances for 
lands, tenements and hereditaments situate, lying and being 
in said State of New York, and further, that I am well 
acquainted with the handwriting of such Notary, and verily 
believe that the signature to said certificate of proof, 
acknowledgment or deposition is genuine. 

In testimony whereof I have hereunto set mv hand and 
affixed the seal of said County and Courts, this 17 day of 
Dec., 1931. 

EDWARD W. COX, 

Clerk. 

12 Exhibit “A”. 

Received Mar. 13, 1929, Lehigh Structural Steel Co. 
Received Jan. 22, 1929, Lehigh Structural Steel Co. 

The Rust Engineering Company, New York City, Bir¬ 
mingham, Ala., Washington, D. C. 

Engineers, Constructors. 

Pittsburgh, Pa. 

Job No. 2179. 

Sub-contract Agreeynent. 

This agreement, made the sixth day of December, 1928, 
by and between Lehigh Structural Steel Company, Allen- 
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I 

town, Pa., duly qualified to do business in the restrict of 
Columbia, hereinafter called the Sub-contractor, and The 
Rust Engineering Company, a Delaware corporation, 
registered and licensed to do business in the District of 
Columbia, hereinafter called the Contractor, 

Witnesseth: That the Sub-contractor and the Contractor, 
for the consideration hereinafter named, agree ai follows: 

(1) The Sub-contractor shall furnish all labor, idaterials, 
tools and equipment, etc., required to deliver and erect 
complete, including shop and field painting, all Structural 
Steel for Extension to the Government Printing Office, 
except as hereinafter provided. 

Sub-contractor shall furnish, deliver and placje at the 
building site where directed, all Anchor Boltjs, Loose 
Lintels, etc. 

This Sub-contract does not include Furring;! nor the 
Painting of that part of steel specified to be painted with 
* asphaltum; nor the furnishing and erecting of l"xl" 
Angles on Bridges, but does include punching bridge steel 
to receive same. 

See rider attached. 

i 

Substitutions of Bethlehem shapes for Carnegie shapes 
are to be permitted, if approved by Supervising Architect. 

The Contractor shall furnish Sub-contractor fiecessary 
information for preparing and executing the work. The 
Contractor shall provide Sub-contractor a free and clear 
site for work of erection, shall set anchor bolts ajnd bring 
foundations up to finished elevations by grodting the 
column slabs. 

Erection shall be started on or before January l^th, 1929, 
and shall be completed on or before April 15, 192% 

all of which is to be performed on the property pf United 
States Government, Washington, D. C., hereinafter called 
the Owner and in accordance with the General Conditions 
of the contract between the Owner and the Contractor and 
in accordance with the Drawings and Specifications pre¬ 
pared by Jas. A. Wetmore, Acting Supervising Architect, 
hereinafter called the Architect/Engineer; all <j>f which 
General Conditions, Drawings and Specifications signed by 
the parties thereto or identified by the Architect/Engineer, 
form a part of a contract between the Contractor and the 
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Owner, dated Nov. 9th, 1928, and which hereby become a 
part of this contract. And insofar as the said General 
Conditions, Drawings and Specifications are applicable to 
the work herein, the said Sub-contractor assumes toward 
the Contractor all the obligations and responsibilities that 
the Contractor by those documents, assumes toward the 
Owner. This sub-contract agreement is subject to the 
approval, by the Architect and Owner, of the Sub-con¬ 
tractor. 

(2) The work is to be done to the satisfaction of the 
Architect/Engineer and the Contractor, and the decision 
of the Architect/Engineer as to the true construction and 
meaning of the Drawings and Specifications, and the char¬ 
acter of the work, shall be final. Such additional drawings 
and explanations as are necessary to detail and illustrate 
the work are to be furnished to Sub-contractor who shall 
conform to them as part of this contract so far as they are 
consistent with the original signed Drawings and Specifi¬ 
cations. The Sub-contractor agrees at his own expense to 
carefully protect, watch over and care for all of his work 
and to make good any damage to the work resulting from 
the action of the elements or otherwise until the final com¬ 
pletion and acceptance of the work covered by this Sub¬ 
contract. The Sub-contractor shall at once remove all 
materials and take down and rebuild all portions of the 
work condemned by the Owner, Owner’s representatives, 
or Contractor, upon receiving notice in writing of such 
condemnation. 

The Sub-contractor hereby agrees to indemnify the 
Owner and the Contractor against any loss or damage aris¬ 
ing from any defect in materials or workmanship furnished 
by the Sub-contractor under this contract. 

(3) The Sub-contractor agrees to begin said work within, 
see 1 above, days after he is notified to do so, and to carry 
it forward and complete it within, see 1 above, days there¬ 
after. The work to be performed by the Sub-contractor 
hereunder is to be done concurrently with other work to be 
performed by the Contractor and other sub-contractors, 
and the Sub-contractor agrees to proceed with it continu¬ 
ously and to hasten it to completion as rapidly as prac¬ 
ticable. 

See eight hour law provision in General Contract. 
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(6) The Sub-contractor shall prosecute the woirk under 
this contract with due diligence, without delay, pnd shall 
not in any manner, by delay or otherwise, interfere with 
the work of the Contractor or other contractors ;or other 
sub-contractors. And if at any time during the continuance 
of this contract the Contractor should conclude (that the 
Sub-contractor is neglecting or is unable to supply when 
required a sufficient number of properly skilled workmen, 
or sufficient materials of the proper quality, or is careless 
or incompetent, or is not prosecuting the work with prompt¬ 
ness and diligence, or is failing in any way to comply with 
the provisions of the contract, Specifications or Drawings, 
or in the event of voluntary or involuntary bankruptcy of 
Sub-contractor or the appointment of receiver there- 
13 for, the Contractor shall be at liberty to proride any 
such labor or materials and to charge the cost[ thereof 
to the Sub-contractor and to deduct the same rfom any 
monev then due or thereafter to become due to the Sub- 

•r 

contractor under this contract; and the Contractor, without 
prejudice to any other right or remedy, shall alsio be at 
liberty and have the right, after having first given {he Sub¬ 
contractor forty-eight (48) hours * notice in writing! of such 
intention and immediately upon the expiration pf such 
notice, to terminate the employment of the Sub-coptractor, 
cancel this contract, enter upon the premises, exclude the 
Sub-contractor and his employees, retain or remjove the 
Sub-contractor’s tools, implements, equipment and 1 'or ma¬ 
terials, obtain, if necessary, other tools, implementsj, equip¬ 
ment, materials and/or labor, enter into other contracts for 
work and/or materials, remove such remains or {iarts of 
the work as the Contractor considers necessary, in order to 
complete the work according to the Specifications an(jl Draw¬ 
ings, charging the cost of doing such work, of furnishing 
new or additional tools, implements, equipment, and/or 
materials, of obtaining new proposals and letting n^w con¬ 
tracts, together with the liquidated damages due to the 
delays in the work, to the Sub-contractor and in the event 
of such cancellation of contract or discontinuance of the 
employment, the Sub-contractor shall not be entitled to 
receive any further payment under this contract uptil the 
said work shall be wholly finished, at which time^ if the 
unpaid balance of the amount to be paid under tipis con¬ 
tract shall exceed the expenses incurred bv the Contractor 
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in finishing the work, such excess shall be paid by the C on- 
tractor to the Sub-contractor on demand; but if such ex¬ 
pense shall exceed such unpaid balance, the Sub-contractor 
shall pay the difference to the Contractor on demand. 

(7) Should the Sub-contractor fail to begin, continue and 
complete the work as hereinbefore provided and should the 
Contractor suffer or permit the Sub-contractor to occupy 
more time than specified under this agreement, in that event 
the Sub-contractor hereby covenants and agrees to indem- 
nifv and save harmless the said Contractor from anv loss 
or damages (including any loss of bonus or payment of 
liquidated damages) which he may be compelled to pay to 
the Owner, under or bv virtue of the contract with the 
Owner, for or on account of delay in the completion thereof, 
insofar as said clelav was caused bv the Sub-contractor. 

(7A.) Should the subcontractor be obstructed or delayed 
in the prosecution or completion of the work by any act, 
neglect, delay or default of the contractor, or any sub¬ 
contractor employed by the contractor, upon the work, then 
the contractor hereby covenants and agrees to indemnify 
and save harmless the sub-contractor from anv loss or 
damages which he mav sustain as a result thereof. 

(8) Should the Sub-contractor be obstructed or delayed 
in the prosecution or completion of the work by any act, 
neglect, delav or default of the Contractor, or anv other 
sub-contractor employed by the Contractor upon the work 
or bv anv damage which mav be caused bv strike, fire, light- 
ning, earthquake or cyclone, then the time for the com¬ 
pletion of the work shall be extended for a period equiva¬ 
lent to the time lost by reason of any or all of the causes 
aforesaid; but no such allowance shall be made unless a 
claim therefor be presented in writing to the Contractor 
within 96 hours after the occurrence of such delay. If the 
parties hereto cannot agree upon the length of such exten¬ 
sion, the same shall be decided by arbitration as provided 
in Paragraph 25 hereof. 

(9) The Sub-contractor agrees to comply with all State 
and municipal rules and ordinances, wherever the same 
apply to said building or affect said work, to comply with 
the requirements of any Building Department or Bureau 
wherever they affect the Owner or the Contractor; to com¬ 
ply with all other regulations and ordinances made in pur¬ 
suance of law; to save the Owner and the Contractor from 
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all annoyances and fines having reference to this Vork; to 
give proper authorities all requisite notices relating to the 
work; and to procure and pay for all necessary official 
licenses or permits in connection with the work covered by 
this Sub-contract. 

(10) The Sub-contractor shall promptly remove all 
rubbish and/or debris resulting from the performance of 
the work under this contract and shall, during the progress 
of the work, not less often than once a week, and udon com¬ 
pletion of this contract, completely remove from the build¬ 
ing and/or premises all rubbish and/or debris resulting 
from the prosecution of the work embraced in this contract, 
and if the Sub-contractor fails or refuses to promptly 
remove said rubbish and/or debris after having Received 
notice from the Contractor, the Contractor may remove 
said rubbish and/or debris and charge the entire cost of 
removal to the Sub-contractor, which cost is herebV fixed, 
determined and agreed to be — Dollars ($—). 

In the event that the Sub-contractor is supplied by or 
receives from the Contractor temporary heat, light and/or 
power, the total sum to be paid by the Sub-contractor to the 
Contractor therefor shall be — Dollars ($—), which sum 
is made up as follows: Heat, $—; Light, —; Power,!—. 

(11) The Sub-contractor shall not employ any wprkmen 

whose employment on the building or improvements may 
be objected to by the Contractor. j 

(12) No extra work or changes under this contract will 
be recognized or paid for, unless agreed to in writing by 
the Contractor’s superintendent, before the work is ^lone or 
the changes made; in which writing shall be specified in 
detail the extra work or changes to be made, the price at 
which same is figured, and the amount to be paid fbr such 
extra work. Should any such change decrease the amount 
of the work, deduction shall be made accordingly' in the 
amount to be paid. The amount of such additions or deduc¬ 
tions in either case shall not exceed the sum of (a) the! actual 
cost to the Sub-contractor of such added or omitted work, 
plus (b) ten per cent (10%) representing Sub-contractor’s 
profit, plus (c) any liability insurance thereon. 

(13) The Sub-contractor hereby covenants and agrees to 
indemnify and save harmless the Contractor against any 
and all claims or suits for infringement of patents or patent 
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rights claimed to cover Sub-contractor’s processes, prod¬ 
ucts, materials or appliances, said indemnity to include all 
costs and expenses to which the Contractor may be put in 
defending any such actions that may arise out of the rela¬ 
tions between Hie Sub-contractor and the Contractor under 
this agreement. 

(15) The seller shall indemnify and hold harmless the 
Buyer from all claims for direct and consequential damage 
to person or property because of any wrongful act or 
neglect of the Seller, its agents or employees, during the 
progress of the work. The Seller shall maintain such insur¬ 
ance as will protect the Seller from claims under the Work¬ 
men’s Compensation Act; and from any other claims for 
damages for personal injury, including death, which may 
arise in the performance of this contract due to any wrong¬ 
ful act or neglect on the part of the Seller. The Seller shall 
be responsible for all loss or damage to the material up to 
the time the said material is erected. The Buver shall be 
responsible for his own contingent liability, and shall main¬ 
tain insurance on the work against loss or damage by fire, 
lightning, or other casualty, policies shall cover all work 
incorporated in the building and all material for the build¬ 
ing in and about the premises, and shall be made payable 
to the parties as their interests may appear. The Buyer 
shall indemnify and hold harmless the Seller from all claims 
for damage to persons or property caused by the moving, 
handling or placing of any of the material herein, after its 
delivery at the site, by persons other than the employees of, 
or outside the control of, the Seller. 

(16) The Sub-contractor understands that the Contractor 
has issued orders prohibiting any person from using hoists 
to carry them to and from the various floors of the building, 
and agrees that it will not permit or allow its employees to 
ride on any hoist used in this building, and it further agrees 
that should any of its employees be injured or killed as a 
result of riding on said hoists, it will indemnify and hold 
the Contractor harmless from any and all damage it may 
sustain as a result of said accident or injuries, and that it 
will at its own cost and expense, defend any action brought 
against the Contractor by any employee of the Sub-con¬ 
tractor or his legal representatives, growing out of said 
accident or injuries. 
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No one in the Contractor’s employ has any right to grant 
the Sub-contractor or its employees the right to ride on 
said hoists except an executive officer of the Contractor, and 
then only in writing. 

It is understood and agreed that whenever the Sub-con¬ 
tractor shall use any scaffold, derrick, hoist or equipment 
of any kind in said building, for handling materials, etc., he 
shall satisfy himself as to the safety of said scaffold, 
derrick, hoist or other equipment, and hereby agrees to and 
shall relieve and hold the Contractor harmless trom and 
against any and all suits or actions that may bd brought 
against the Contractor for any injury or death to any per¬ 
son or damage to property which may result frorh the use 
by the Sub-contractor or his agent or employees of said 
scaffold, derrick, hoist, or other equipment. 

14 (17) The Sub-contractor shall not assig^ this con¬ 

tract or sub-let the whole or any part of the work 
hereunder, nor shall he assign any moneys due or tjo become 
due hereunder, without the previous written consent of the 
Contractor. Any attempt by the Sub-contractbr to so 
assign or sub-let any interest herein shall operate as an 
instant forfeiture and repudiation hereof by the Sub¬ 
contractor, and the rights of the parties shall be determined 
in the same manner as though the Sub-contractor had at 
the time of such attempted assignment or sub-letting failed 
in and refused performance hereof. This contract shall not 
be assigned by the Contractor without the written consent 
of the Sub-contractor. 

(17) The Sub-contractor shall not assign this contract — 
the whole or any part of the work hereunder, noil shall he 
assign any moneys due or to become due hereunder, with¬ 
out the previous written consent of the Contractor. Any 
attempt by the Sub-contractor to so assign or an}| interest 
herein shall operate as an instant forfeiture and!repudia¬ 
tion hereof by the Sub-contractor, and the rights of the 
parties shall be determined in the same manner as though 
the Sub-contractor had at the time of such attempted as¬ 
signment failed in and refused performance hereof. This 
contract shall not be assigned by the Con-or without the 
written consent of the Sub-contractor. 

(18) The Contractor reserves the right to cancel this 
agreement in its entirety or any portion of its obligations 

2—5632a 
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thereunder for the purchase of equipment, materials, work¬ 
manship or services, for causes beyond the control and 
without the fault or negligence of the Contractor, including, 
but not restricted to, acts of God, acts of the Government, 
acts of the public enemy, fires, floods, epidemics, riots, 
strikes, lockouts, unavoidable labor difficulties, freight em¬ 
bargoes, or other unforeseen contingencies; and the Sub¬ 
contractor shall upon the Contractor’s written request, 
suspend the shipment and delivery of materials and all 
work and operation^ hereunder for such period or periods 
of time as the Contractor may deem advisable or necessary 
by reason of anv of the aforementioned contingencies. 

In the event that the Contractor exercises his right to 
cancel or suspend this Contract, the Contractor covenants 
and agrees to indemnify the Sub-contractor for any finan¬ 
cial loss incurred during or by reason of such suspension 
or cancellation. 

(19) It is expressly understood and agreed by and 
between the parties hereto that time is and shall be con¬ 
sidered of the essence of the contract. 

The Sub-contractor has been informed that contract 
between the Owner and Contractor provides for completion 
of entire work on or before-,-; and it is there¬ 

fore understood and agreed that the work provided for 
herein shall be entirely completed on or before, See section 
one above. 

No allowance for time shall be made Sub-contractor for 
delay in preparing his drawings or in securing approval 
thereof by the Architect/Engineer when such drawings are 
not properly prepared for approval of the Architect/ 
Engineer. 

When extension of time for strikes, or fire casualties, 
has been granted Contractor by the Architect/Engineer or 
Owner, the same extension shall be granted Sub-contractor. 

(20) The Sub-contractor further agrees that he shall 
within ten (10) days from date of notice to furnish same, 
at the option of the Contractor, provide the Contractor 
with a bond in the full amount of this contract, conditioned 
for the faithful performance thereof in all its particulars, 
duly executed with a Surety Company acceptable to the 
Contractor, as surety, and in form and contents acceptable 
to the Contractor; the cost of said bond to be borne bv the 
Contractor. 

(22) If at any time the Sub-contractor shall allow anv 

* V 
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indebtedness to accrue for labor and/or materials, which 
indebtedness has become or, in the opinion of the Con¬ 
tractor, may become a lien or liens upon the wo^k and/or 
materials, or which may become a claim againstl the Con¬ 
tractor, the Sub-contractor shall immediately upon request 
from the Contractor, pay the same or cause the s^me to be 
dissolved and discharged by giving a bond, or Otherwise, 
and, in case of his failure to do so, the Contactor may 
withhold anv monev due the Sub-contractor until such in- 

* V 

debtedness is paid or may apply such money towards the 
discharge thereof, or at the election of the Contractor, may 
declare this contract rescinded, assume the possession of 
the work and complete the same according to the specifica¬ 
tions, and the expense thereof shall forthwith b@ paid by 
the Sub-contractor to the Contractor on demand. 

(23) The Contractor agrees to pay to the Sub-cbntractor, 
and the Sub-contractor agrees to accept, as full cpmpcnsa- 
tion for the performance hereof, the sum of One hundred 
ninety thousand Dollars ($190,000.00), subject orjly to ad¬ 
ditions and deductions as provided herein, and iuch sum 
shall be paid in current funds by the Contractor tq the Sub¬ 
contractor at the times and upon the conditions hereinafter 
set forth; provided that before any payment hereunder shall 
become due, the Contractor at its option may require and 
the Sub-contractor thereupon shall furnish satisfactory evi¬ 
dence of the payment of all accounts for labor an^l/or ma¬ 
terials pertaining to Sub-contractor’s performance here¬ 
under; and provided further that before the final payment 
hereunder shall become due, the Sub-contractor shall, if re¬ 
quired by the Contractor, procure and furnish to itlie Con¬ 
tractor full and complete releases of liens from al| persons 
furnishing labor and/or materials toward the performance 
hereof. 

Partial payments of 90 per cent of all labor which has 
been done and/or materials furnished during each icalendar 
month shall be made on or before the 10th day of the month 
following that in which the work has been performed. 

Further payment of 5 per cent shall be made to the Sub¬ 
contractor by the Contractor within 30 days after said 
work performed by him has been completed and fpial pay¬ 
ment within 60 days after completion of work cotered bv 
this contract. j 

(24) It is further agreed between the parties hereto that 
no certificate given or payment made under this contract 
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shall be conclusive evidence of performance or acceptance 
of the work thereunder, either wholly or in part; or shall 
be construed to be an acceptance of defective work or im¬ 
proper materials. 

It is further agreed that should the parties hereto fail to 
agree upon the valuation of any work to be added or 
omitted, or upon the amount of any damages resulting 
from the default of the Contractor or Sub-contractor, ex¬ 
cepting such damages as have been liquidated herein under 
Paragraph 19, or as to the interpretation of any part of 
this contract (provided the true construction and meaning 
of the Specifications and Drawings shall be decided only by 
the Architect Engineer); any and all of such matters shall 
be determined bv reference to three disinterested arbitra- 
tors, one to be appointed by each of the parties to this con¬ 
tract, and the third by the two thus chosen, the decision of 
any two of whom shall be binding. The Sub-contractor 
shall, however, if required by the Contractor, proceed with 
all work in dispute, pending the result of arbitration as 
above. Each of the parties hereto shall pay one-half of the 
expenses of such arbitration. 

(26) The Sub-contractor shall, upon the request of the 
Contractor, furnish a certificate or other satisfactorv evi- 
dence of the authority of any officer or agent executing this 
agreement for or on behalf of the Sub-contractor, 

(27) All negotiations and agreements prior to the date 
of this memorandum are merged herein and superseded 
hereby, there being no agreements or understandings other 
than those written or specified herein. 

The parties hereto for themselves, their successors, ad¬ 
ministrators and assigns, hereby agree to the full perform¬ 
ance of the covenants of this agreement. 

In Witness Whereof the parties hereto have executed 
this agreement the dav and vear written above. 

LEHIGH STRUCTURAL STEEL CO., 

Sub-contractor, 

T. R. MULLEN, 

V. P. 

THE RUST ENGINEERING COMPANY, 

Contractor , 

Bv R, H. ARMSTRONG, 

Purchasing Agent. 

Witness: 

E. E. NICHOLS. 


THE RUST ENGINEERING COMPANY. 
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IP /2 [Endorsed:] Job No. 2179. Sub-contract Agree¬ 
ment between Lehigh Structural Steel Go., Allen¬ 
town, Pa., Sub-contractor, and The Rust Engineering Com¬ 
pany, contractor for Structural Steel. Extension to Gov¬ 
ernment Printing Office, Washington, D. C. Dated Dec. 6th, 

1928. Architect: Jas. A. Wetmore, Acting Supervising Ar¬ 
chitect. Amount of contract: $190,000.00. Received Sep. 9, 

1929. Lehigh Structural Steel Co. j 

15 Filed Dec. 18, 1931. ! 

Exhibit “B.” ! 

In the Matter of the Arbitration Between The Rust Engi¬ 
neering Company, a Corporation, and Lehigh StrRU ctural 
Steel Company, Incorporated. 

District of Columbia, ss : 

Charles L. Eidlitz, Ringgold Hart, and John W.jOehmann, 
being first duly sworn, depose and say that they jwill faith¬ 
fully and fairly herein examine the matters in controversy 
between the above named parties in accordance vviith the ar¬ 
bitration agreement provided in the contract between the 
respective parties concerning the construction of the addi¬ 
tion to the Government Printing Office, in the City of Wash¬ 
ington, District of Columbia, and that they will make a just 
award according to the best of their understanding. 

(Signed) CHAS. L. EIDLITZ. 

(Signed) RINGGOLD HART. 

(Signed) JOHN W. OEUMANN. 

Subscribed and sworn to before me this 30th day of 
March, 1931. 

(Signed) MARGARET H. RAEjDY, 

[seal.] Notary Public, D. C . 

16 Filed Dec. 18,1931. | 

Exhibit “C’\ ! 

In the Matter of the Arbitration Between The Rust Engi¬ 
neering Company, a Corporation and The Lehigh Struc¬ 
tural Steel Company, Inc., Which Arbitration has been 
Proceeding Before the Board of Arbitrators, jComposed 
of Messrs. Ringgold Hart, John W. Oehmann, and 
Charles L. Eidlitz. 

The arbitrators have determined that, as thqre are so 
many details and dates that are essential to be worked out 

i 
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before the arbitrators can arrive at a conclusion, a digest 
and summary of the evidence and exhibits must be pre¬ 
pared. While this is being done by the arbitrators, the 
Lehigh Company shall present to the arbitrators and the 
Rust Company a completely itemized statement of their 
claims, together with a brief on such claims, and any other 
matter in support of same, and the Rust Company shall 
make answer to the arbitrators concerning such claim as 
filed by the Lehigh Company by brief in support of their 
contention of such claim together with anv other matter 
affecting the case at issue: these documents to be in tripli¬ 
cate and mailed to each arbitrator. When these have been 
received, the arbitrators believe they will be in a position 
to render a complete and final decision. 

(Sgd.) RINGGOLD HART. 

‘ ‘ JOHN W. OEHMA NN. 

“ CHARLES L. EIDLITZ. 

April 1, 1931. 

17 Filed Dec. 18, 1931. 

Exhibit “D”. 

In the Matter of the Arbitration Between Lehigh Struc¬ 
tural Steel Company, Incorporated, and The Rust 
Engineering Company, Involving the Addition to the 
Government Printing Office in the City of Washington, 
District of Columbia. 

We, the arbitrators, in the above entitled matter herebv 
find that the Rust Engineering Company is indebted to the 
Lehigh Structural Steel Company, Incorporated, in the 
amount of Twenty-Seven Thousand Nine Hundred Twelve 
Dollars and Seventy-Two Cents ($27,912.72), in full settle¬ 
ment of all claims of the Lehigh Structural Steel Company, 
Incorporated, agaiiist the Rust Engineering Company, in¬ 
clusive of interest to date hereof. 

(Signed) CHARLES L. EIDLITZ, 

(Signed) JOHN W. OEHMANN, 

Arbitrators. 

District of Columbia, ss: 

I, Leona E. Bain, a notary public in and for the District 
of Columbia aforesaid, hereby certify that Charles L. Eid- 
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litz, John W. Oehmann and Ringgold Hart, who are per¬ 
sonally well known to me as the arbitrators in the dispute 
in the above entitled matter and the persons who signed the 
above finding, dated October 21, 1931, personally appeared 
before me in the said District and acknowledged jsaid find¬ 
ing to be their act and deed. 

Given under mv hand and seal this 21 dav of October, 
1931. 

(Signed) LEONA E. BAJN, 

[notary seal.] Notary Public D. C. 

I 

18 Filed Dec. 18, ’31. j 

Exhibit 4 ‘E”. j 

In the Matter of the Arbitration Between Lehigh Struc¬ 
tural Steel Company, Incorporated, and TVe Rust 
Engineering Company, Involving the Addition to the 
Government Printing Office in the City of Washington, 
District of Columbia. 

I 

I 

We, the arbitrators, in the above entitled matter hereby 
find that the Rust Engineering Company is indebted to the 
Lehigh Structural Steel Company, Incorporate^, in the 
amount of Twenty-Seven Thousand Nine Hundred Twelve 
Dollars and Seventy-Two Cents ($27,912.72), in fpll settle¬ 
ment of all claims of the Lehigh Structural Steel Company, 
Incorporated, against the Rust Engineering Company, in¬ 
clusive of interest to date hereof. 

(Signed) CHARLES L. EIDLITZj 

(Signed) [JOHN W. OEHMANN,'! # 

Arbitrators. 

District of Columbia, ss: 

i 

I, Leona E. Bain, a notary public in and for the! District 
of Columbia aforesaid, hereby certify that Charley L. Eid- 
litz, John W. Oehmann and Ringgold Hart, who are per¬ 
sonally well known to me as the arbitrators in thq dispute 
in the above entitled matter and the persons who signed the 
above finding, dated October 21, 1931, personally appeared 
before me in the said District and acknowledged s£id find¬ 
ing to be their act and deed. 


[♦Stricken in copy.] 
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Given under my hand and seal this 21 dav of October, 

* * ' 

1931. 

(Signed) LEONA E. BAIN, 

[notary seal.] Notary Public, D. C. 

Mv signature removed October 23, 1931, in order that 

•> <w T * ' 

satisfactory proof must be presented before monetary dam¬ 
ages can be determined. 

(Signed) 1 JOHN W. OEHMANN. 

19 Filed Dec. 18,1931. 

Exhibit “F”. 

October 23, 1931. 

Mr. Charles L. Eidlitz, 

Grand Central Terminal, 

100 East 45th Street, 

New York City, New York. 

Dear Mr. Eidlitz: 

Since my leaving Mr. Hart’s office the evening following 
our conference relative to the dispute between The Rust 
Engineering Company and the Lehigh Structural Steel 
Company, I have been greatly disturbed mentally upon what 
I might consider my haste in signing of an award specify¬ 
ing a definite monetary consideration that has not been 
offered in evidence or considered in any manner except as 
part of an argumentative brief. 

I have not changed my opinion relative to the principles 
of award between the parties, but feel that further proof 
of actual damage must be submitted and considered by the 
arbitrators so that the award can, if necessary, be so 
worded as to include such portions of these claims as are 
justifiable. 

I am sure that it is your desire to be perfectly fair to 
both parties to this dispute and equally desirous that our 
whole proceedings may be scrutinized and examined with¬ 
out prejudice to either member of the Board of Arbitration; 
further, it is not my desire to be subjected to the charge of 
having ‘ 4 railroaded” this matter thru. I, therefore, have 
most reluctantly removed mv signature from the award and 
I believe this to be proper in view of the fact that it was 
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the intention to reword the entire certificate of aVard, thus 
leaving us in the position of having voted damages in prin¬ 
ciple and leaving the amount to be determined before final 
award can be announced. I have requested ML Hart to 
keep the original papers in his possession and tpld him I 
was writing yoq, this letter, a copy of -which I am forward¬ 
ing to him this date. 

I trust you will not feel that I am 4 ‘backsliding’’ or losing 
my nerve, but I do feel in justice to both parties tfiat proof 
of damage is legally required before consideration can be 
given to it. 

Very sincerely, j 

(Signed) JOHN W. OEHMANN, 

JOHN W. OEHMANN, 
Inspector of Building?, D. C. 
JWO: IM. | 

20 Filed Dec. 18, 1931. j 

i 

Motion to Confirm Aivard under United States Arbitration 

Act 


Now comes the plaintiff by its attorneys and moves the 
court for an order confirming the award of the arbitrators 
to the plaintiff in the amount of $27,912.72 and that a judg¬ 
ment be entered in favor of the plaintiff against thb defend¬ 
ant for the sum of $27,912.72 and interest therbon from 
October 21, 1931 at six percent per annum and costs of suit, 
and that the plaintiff have execution thereon; all render the 
provisions of the United States Arbitration Act. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

H. WINSHIP WHEATLEY, Jr., 

1010 Vermont Avenue N. W., 

Washington, D. (jj.. 
Attorneys for Plkintiff. 


To the defendant, The Rust Engineering Company^ 

Please take notice that the above motion has b^en filed 
and that under Law Rule No. 32 of the Supreme Court of 
the District of Columbia you are required to ans>ver this 
motion with statement of points and authorities wifhin five 
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days after the service hereof and that, upon your 

21 failure to answer, the above motion will be presented 
to the Court as conceded and that, if opposing points 

and authorities are filed by you within the time allowed by 
said Law Rule 32, then the above motion will be called to 
the attention of the Court on such day and hour as may be 
fixed by the Assignment Commissioner or the Clerk of the 
Motions Court. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

H. WINSHIP WHEATLEY, Jr., 

1010 Vermont Avenue N. IF., 

Washington , D . C ., 
Attorneys for Plaintiff. 

22 Filed Dec. 18,1931. 

Statement of Points and Authorities Relied on in Support 
of Motion to Confirm Award under United States Arbi¬ 
tration Act. 

I. 

The action here is on an award. 

The parties hereto entered into a contract under the 
terms of which differences were to be referred to arbitra¬ 
tors. Differences arose and were submitted to arbitrators. 
Hearings were had before the arbitrators and on October 
21, 1931 an award in writing was made and acknowledged 
by two of the arbitrators. Thereafter, on October 23, 1931, 
one of the arbitrators who had concurred in the award, 
drew a line through his signature on the award and made a 
notation thereon indicating an intention to cancel it. 

Under the terms of the submission, the decision of two 
of the arbitrators was final (Article 25 of the contract). 

It is respectfully submitted that an arbitrator has no 
power to change his award after it is made. 

In Bayne vs. Morris, 1 Wal. 97, the Court said: 

“Arbitrators exhaust their power when they make a 
final determination on the matters submitted to them. They 
have no power, after having made an award, to alter it; 
the authority conferred on them is then at an end.” 
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In the case of Hartley vs. Henderson, 189 Pa. St. 277, the 
members of a partnership had submitted to an 
23 agreement for an examination of the partnership, 
books and accounts and agreed to be bound by what¬ 
ever finding the accountant should make. The accountant 
made an award of $1810.28 and later one of the partners 
pointed out to the accountant that he had made an jerror in 
his finding by a duplication of credits. Whereupon, the 
accountant reexamined some of the books and accounts and 
made a ne^v award of $6006.00. 

The court held that the second award was invalid and 
inoperative, saying (Page 282): 

“By the agreement he was made an arbitrator whose 
finding, within the scope of his inquiry, was final and con¬ 
clusive. After having delivered his report he could not at 
the instance of one of the parties and without the assent of 
the other reconsider his finding and make a new one for 
the reason that he had overlooked something in the ac¬ 
counts. If he could do it for the reason that he had over¬ 
looked items of the evidence, why could he not for the rea¬ 
son that he had given undue weight to testimony, or had 
been deceived by witnesses, or had pursued a wrong! plan in 
seeking facts, or had erred in the inferences drawpi from 
them ? | 

“While in some instances the action of an arbitrator in 
correcting a clear error appearing on the face of his finding 
has been sustained, the general rule undoubtedly is that an 
arbitrator having once completely exercised his authority 
by making his award is at an end. He cannot correct mis¬ 
takes in his award, or alter it to conform to his Changed 
views. The following comprehensive statement of the rule 
is given in Morse on Arbitration and Award, 226,! and is 
sustained by the most abundant authority: ‘When the arbi¬ 
trator or referee has made, or as is said in some cases, has 
made and published his award or report, as a completed 
instrument, his power is wholly at an end. He has ex¬ 
hausted his authority. He is thoroughly functus | officio. 
He can do nothing more in regard to the arbitration or sub¬ 
ject matter. He cannot reopen the case, nor make a new or 
supplemental award or report, nor alter or amehd the 
award already made, nor file additional, explanatory, alter¬ 
native or amendatory documents. What he has dope must 
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stand or fall without further aid or assistance from him. 
He can neither support nor impeach it.’ The Rule as stated 
in Russell on Arbitration (7th Ed.) 141, is not less em¬ 
phatic: ‘As soon as the award is made the authority of the 
arbitrator, having once been completely exercised accord¬ 
ing to the terms of the reference, is at an end. He is not at 
liberty after executing the award to exercise a fresh judg¬ 
ment on the case, or generally to alter or amend the award 
in any particular’ 


* ? j 


In Brown vs. Vawser, 4 East 584, Lord Ellenborough, 
C. J. speaking for the court said : 

24 “The award was complete when it was ready to be 
delivered within the time appointed, and prior to the 
actual delivery; the arbitrator was then functus officio; and 
if any accident had happened afterwards to prevent his 
making a delivery it would still have been an aw’ard.” 
Henfree vs. Bromley, 6 East 309. 

Irvine vs. Elnon, 8 East 54. 


In 2 A. & E. Enc. of Law (2d Ed.), the rule on this sub¬ 
ject is stated as follows (Page- 69S-699): 

“As soon as the award is made, the authority of the arbi¬ 
trators having once been completely exercised according to 
the terms of the reference, is at an end. 

“He is not at liberty, after executing the award, to 
exercise a fresh judgment on the case and alter the award 
in any particular. If he does so in fact, the alteration will 
be merely nugatory, and the award, as originally written, 
will stand good; his act will be like a mere spoliation by a 
stranger.” * * * (Page 700) “After an arbitrator’s 

authoritv is ended bv the execution of the award, and he 
becomes functus officio, he will not be allowed to destroy its 
validity and effect by refusing to deliver it to the parties, 
or either of them.” 


See also cases cited in note. 

Professor Wesley A. Sturges of Yale University in his 
recent work, (1930,) entitled Commercial Arbitrations and 
Awards has made an exhaustive research of the statute and 
the cases pertaining to the same. His comments are par¬ 
ticularly concise and expressive of the rule of law appli- 
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cable to the statute. In his comment on Page 510 Professor 
Sturges says: 

“As soon as arbitrators have rendered their final award, 
they are said to be ‘functi officio.’ That is, their 1 , powers 
and duties under the submission are terminate^. They 
cannot revoke or amend their award, and cannot initiate a 
rehearing of the cause and render a substitute awaxid unless 
the parties resubmit the cause to them.” 

Professor Sturges continues his statement on Page 513. 

“It has also been declared under the general rule of 
functi officio that arbitrators have no authority tp amend 
or correct their documentary award, even with respect to 
admitted errors which have crept in while their awgrd was 
being reduced to documentary form.” 

See also Robinson Companv vs. A. W. Mellon, {L39 Pa. 
St. 259. ! 

25 II. 

This motion is made under the United States Arbitration 
Act, Title 9, United States Code. 

Title 9, United States Code, Section 9 provides that any 
party to the arbitration may apply to the United 1 States 
Court in and for the District within which the awalrd was 
made for an order confirming the award. That section pro¬ 
vides that notice of the application shall be served upon the 
adverse party and thereupon the Court shall have juris¬ 
diction of such party as though he had appeared generally 
in the proceeding and service shall be made upon such 
party as prescribed by law for service of notice of motion 
in an action in the same court. 

Title 9, United States Code, Section 6 provides that: 

I 

“Any application to the Court hereunder shall bp made 
and heard in the manner provided by law for the making 
and hearing of motions, except as otherwise herein ex¬ 
pressly provided.” j 

i 

Section 4 of the Act provides that five days notice in 
writing of applications shall be served upon the palrty in 
default and that action should be brought in a Court of the 
United States, which, save for such agreement, woulcl have 
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jurisdiction under the judicial code at law, in equity, or in 
admiralty of the subject matter of a suit arising out of the 
controversy between the parties. 

It is submitted that under the Act the plaintiff is entitled 
to move for an order confirming the award and for a judg¬ 
ment thereon under Section 9 of the Act and that Law Rule 
32 of the Supreme Court of the District of Columbia is ap¬ 
plicable to the hearing of this motion and that the provi¬ 
sions of the Act are fully complied with under this rule of 
Court. 

The Act provides, “If the parties in their agree- 
26 ment have agreed that a judgment of the Court shall 
be entered upon the award and made pursuant to the 
arbitration, and shall specify the Court then, at any time 
within one year after the award is made, any party to the 
arbitration may apply to the Court so specified for an order 
confirming the award, and thereupon the Court must grant 
such an order unless the award is vacated, modified, or cor¬ 
rected as prescribed in Sections 10 and 11 of this Title. If 
no court is specified in the agreement of the parties, then 
such application may be made to the United States Court in 
and for the District within which such an award was made” 
(Section 9). 

The agreement between the parties hereto for submis¬ 
sion to arbitration does not specify the Court which shall 
enter judgment upon the award and it is submitted that the 
directions of Section 9 that “The application may be made 
to the United States Court in and for the District within 
which such an award was made” should be considered as re¬ 
lating back to the provisions of Section 4 that application 
mav be made to anv “Court of the United States, which, 
save for such agreement, would have jurisdiction under 
the judicial code at law, in equity, or in admiralty of the 
subject matter of a suit arising out of a controversy be¬ 
tween the parties.” In other words, where no Court is 
specified, it is submitted that the Court of the United States 
in and for the District within which the award was made 
which would have ordinary jurisdiction at law, in equity, or 
in admiralty of the subject matter of the controversy, is the 
proper Court for the consideration of this motion to confirm 
the award and for the entry of a judgment thereon. 

Professor Sturges in his book to which reference has 
heretofore been made has given careful consideration to this 
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section of the statute and his comment on Pages 323 
27 and 324 is submitted not only as authority but as 
compelling logic. 

“It will be conceded that the agreement is not Required 
to specify the court which shall enter judgment upon the 
aw’ard to qualify the agreement under the statute and to 
insure the statutory method of enforcing the award. 

“Is it necessary that an agreement contain a provision 
that the judgment of a court shall be entered ujoon the 
award to qualify the agreement and secure the statutory 
method of enforcement of the award? It is doubted if such 
provision is necessary for any purpose. 

“Section 2 of the act embraces ‘A written provision in 
any maritime transaction or a contract evidencing p trans¬ 
action involving commerce to settle by arbitration a contro¬ 
versy thereafter arising out of such contract or tranbaction, 
or the refusal to perform the whole or any part thereof, or 
an agreement in writing to submit to arbitration an existing 
controversy arising out of such a contract, transaction, or 
refusal. * * *’ The section does not provide that the 

* written provision’ for future disputes, or the ‘agreement 
in writing to submit’ an existing dispute, ‘shall’ or ‘may’ 
contain a clause for entry of judgment upon an awqrd ren¬ 
dered thereunder. Under section 3 provision is mpde for 
stay of trial of any action which is brought in any dourt of 
the United States in disregard of such an ‘agreement in 
writing’ for arbitration. Under section 4 petition may be 
made to any United States Court having jurisdiction under 
the Judicial Code, for specific enforcement of a ‘{written 
agreement for arbitration.’ Petition may likewise be made 
for court appointment of arbitrators where a party refuses 
to do so, or a vacancy otherwise occurs, to enforde ‘the 
agreement’. Sections 10 and 11 authorize petitions to ‘the 
United States Court in and for the district wherein the 
award was made’ for orders to vacate or to modify apd cor¬ 
rect the award. 

“From Ibis survey of the statute, it seems quite clear 
that a future disputes provision and an agreement pf sub¬ 
mission can qualify thereunder without a provision that a 
court shall enter judgment upon the award. Qualifying 
for the purpose of the remedies of section 3 (stay ofj trial), 
section 4 (specific performance), section 5 (specific perform- 
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ance by court appointment of arbitrators), and of sections 
10 and 11 (vacating and correcting the award) doubt arises 
whether the statutory method of enforcement of the award 
(section 9), is alone dependent upon a provision in the 
agreement that a judgment of a court shall be entered upon 
the award. It seems probable that the purport of section 
9, may most plausibly be said to be as follows: That parties 
may fix the venue of statutory proceedings to enforce an 
award by agreeing that a judgment of a specified court 
shall be entered thereon, but that this does not require a 
stipulation that judgment shall be entered on the award to 
qualify an arbitration agreement under the Act for pur¬ 
poses of the other remedies of the Statute, or for the statu- 
torv remedv of enforcement of the award.” 

28 Respectfullv submitted. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr. 

H. WINSHIP W^HEATLEY, Jr. 

1010 Vermont Avenue N. W., 
Washington , D. C., 

1 Attorneys for Plaintiff. 

29 Filed Dec. 18, 1931. 

State of New York, 

County of Queens f ss: 

Charles L. Eidlitz, being duly sworn, deposes and says: 

I reside at 912 Fifth Avenue, Borough of Manhattan, 
City and State of New York. I was one of the arbitrators 
in the arbitration held between the above named parties. 
I have read the affidavit of Thomas R. Mullen, verified the 
17th day of December, 1931, and know the contents thereof. 
All of the statements therein contained relating to the con¬ 
duct of the arbitration and promulgation of the award as 
set forth therein, I know to be true of my own knowledge. 

The arbitrators met, having received all the proof at 815 
15th Street, Washington, D. C. on October 21, 1931. The 
evidence and proof were thoroughly discussed among us. 
It was decided bv the arbitrators that the Rust Engineering 
Company was no t responsible in any amount to the Lehigh 
Structural Steel Company for what were known as the 
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“chasing” delays during the progress of the work, but that 
the Rust Engineering Company was liable to thje Lehigh 
Structural Steel Company for damages resulting from 
delays which prevented the Lehigh Structural Stjeel Com¬ 
pany from starting erection of the structural steel 

30 at the site on January 15, 1929, as agreed in the 
contract between the parties. 

The arbitrators then proceeded to discuss and determine 
the various items of damage and at length all three arbi¬ 
trators agreed upon an award to the Lehigh Structural 
Steel Company in the amount of Twenty-seven thousand, 
nine hundred twelve and 72/100 Dollars ($27,912.72). A 
stenographer was then called into the meeting roojn by Mr. 
Hart and the award as attached to the notice of motion 
herein, was dictated by Mr. Hart. Then a notary was called 

into the room bv Air. Hart and introduced to Mr. behmann 

% 

and myself by him. She said, “Do you gentlemen all 
acknowledge your signatures?” All three arbitrators re¬ 
plied in the affirmative. I was signing the award at that 
time. Mr. Oehmann then signed, but when the pen was 
handed to Mr. Hart he stated that he did not wapt to sign 
it then and so he dismissed the notary saying that She might 
be down in the morning to have his signature acknowledged. 
It was then agreed bv the three arbitrators that ydien Mr. 
Hart’s signature had been added thereto, or aft^r he de¬ 
cided in the morning not to sign it, the signed a^ard was 
to be sent to me at once and copies delivered to th^ parties, 
but that until that time no word of the amount of the 
award was to be given to either party. 

I returned to New York on the evening of October 21, 
1931, and on the morning of October 22, 1931, I Stated to 
said Roberts B. Thomas, attorney for the said Lehigh 
Structural Steel Company, who had prepared and sub¬ 
mitted briefs for said companj^; and Thomas R. Mullen, 
Vice-President of the said Lehigh Structural Steel Com¬ 
pany that the arbitrators had arrived at a decision, but 
did not state to them the amount thereof, as agreed with 
the other arbitrators. On October 26, 1931, I received a 
letter, dated October 23, 1931, from Mr. Oehmann, 

31 copy of which is attached to the motion papers and 
marked Exhibit “F”, setting forth the facts of the 

removal of his signature from the award. At thpt time I 

3—5632a 
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stated both to the aforesaid Thomas R. Mullen and Roberts 
B. Thomas the amount of the said award. 

CHAS. D. EIDLITZ. 

Sworn to before me this 17th day of December, 1931. 

[Seal of Oldfield B. Rapalyea, Notary Public, Queens 

County.] 

OLDFIELD B. B. RAPALYEA, 

Notary Public. 

Notary Public, Queens County. 

Queens County Clerk’s No. 2993. 

N. Y. Co. Clk’s No. 771, Reg. No. 3-R-498. 

Term Expires March 30, 1933. 

32 Filed Jan. 6, 1932. 

Plea of Defendant. 

The defendant, The Rust Engineering Company, a cor¬ 
poration, for plea to the declaration filed herein, says: 

It admits as tru6 the allegations contained in the first 
paragraph of the declaration. 

It admits that the plaintiff furnished and erected the 
steel mentioned in the declaration and completed its con¬ 
tract in that regard. It admits that its part of the work on 
said Government Printing Office was not in proper condi¬ 
tion for the plaintiff to begin erection of said structural 
steel on January 15, 1929, but denies that such condition of 
its work was due t6 or constituted any failure on its part, 
and also denies that the plaintiff was materially delayed 
thereby or that the plaintiff suffered any damage or loss by 
reason thereof. It admits that a dispute or difference 
arose between the parties with respect to damages claimed 
by the plaintiff as the result of the alleged failure of the 
defendant to have said Government Printing Office Build¬ 
ing in condition for the plaintiff to begin the erection of 
said structural steel on January 15, 1929. 

33 It admits as true the allegations of the third para¬ 
graph of the declaration. 

It admits that arbitrators were appointed as alleged in 
the fourth paragraph of the declaration and that said arbi¬ 
trators took the oath as alleged in the declaration. It like- 
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wise admits that the proceedings alleged in the fourth para¬ 
graph of the declaration were had and the various state¬ 
ments and briefs therein referred to were filed with the 
arbitrators, but it avers that in both briefs filed by it it also 
made a formal demand that plaintiff’s records and wit¬ 
nesses supporting their money claims be produced and that 
proper opportunity be afforded the defendant to examine 
such records and interrogate such witnesses, but that said 
demands were ignored by the arbitrators and the oppor¬ 
tunity to examine said records and witnesses was never 
afforded the defendant. It admits, as it has at all times 
admitted, that it is indebted to the plaintiff in the sum of 
$9,371.12 and avers that it has offered to pay sapae in full 
of plaintiff’s demands, but the plaintiff has refused to 
accept same. 

The defendant denies that on October 21, 1931 ^>r at any 
other time the arbitrators duly determined the matter in 
controversy and made their award in writing. It denies 
that Charles L. Eidlitz and John W. Oehmann, t\yo of the 
arbitrators, finally decided and determined in writing that 
this defendant is indebted to the plaintiff in the apiount of 
$27,912.72 and says that the award alleged in the declara¬ 
tion to have been made was not intended, considered or 
treated bv the said arbitrators as a final award, but that it 

* ' L . 

was distinctly understood and agreed by the arbitrators 
that the so-called award signed by Eidlitz and Oehmann 
was not final, but merely tentative and was not to become 
final until after further consideration by the} arbitra- 
34 tors of the matters in dispute; and this djefendant 
says that it was distinctly and specifically agreed by 
said arbitrators that said alleged award, being tentative 
only, as hereinbefore alleged, was not to be published to the 
parties in interest or anybody else and in fact was never 
so published. 

The defendant admits that on the 23rd day of October, 
1931, before the publication of the alleged award declared 
upon, and before notification of the contents thereof to the 
parties, and while the matters in dispute were still under 
consideration by the arbitrators, and before alny final 
determination of the issues involved had been reached by 
the arbitrators, the said John W. Oehmann, as alleged in 
the sixth paragraph of the declaration, struck his signature 
from said alleged award. 
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This defendant says that no final award having been 
made by the arbitrators on October 21, 1931, and no publi¬ 
cation of the alleged award having been made, and the 
matters in dispute between the parties being undetermined 
and still under consideration by the arbitrators, the said 
John W. Oelimann had, as aforesaid, reserved the right to 
reconsider his tentative award and to amend or revoke the 
same if in his judgment said award was not a fair and 
just one. 

Wherefore the defendant says it is not indebted to the 
plaintiff as alleged in its declaration. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

JOSEPH T. SHERIER, 

1001 15 th Street N. W., 
Attorneys for Defendant. 

35 Filed Jan. 6,1932. 

Affidavit of Defense. 

E. M. Rust, being first duly sworn, on oath states that 
he is Vice President of the Rust Engineering Company, a 
corporation, the defendant in the above entitled cause and 
makes this affidavit as its agent and in its behalf. He 
denies that the defendant is indebted to the plaintiff in the 
sum of Twenty-seven Thousand Nine Hundred Twelve Dol¬ 
lars Seventy-two Cents ($27,912.72) with interest thereon 
from October 21, 1931 as alleged in the affidavit of merit 
attached to and filed with the declaration herein. He admits 
as true the allegations contained in the second paragraph 
of the plaintiff’s affidavit of merit. He likewise admits that 
the plaintiff erected the steel and completed all of said con¬ 
tract on its part to be performed, and likewise admits that 
there was some delay in having the Government Printing 
Office site in proper condition for the plaintiff to begin the 
erection of the structural steel on January 15, 1929 as 
alleged in the third paragraph of the plaintiff’s affidavit, 
but he denies that said delay was due to any act, neglect 
or default of the defendant or any sub-contractor 

36 employed by the defendant and avers the fact to be 
that said delay was due solely to causes beyond the 

control and without the fault or negligence of the defend- 
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ant. The affiant denies that the plaintiff was njiaterially 

delayed in the commencement of its work or that because 
• | 

of said alleged delay there became due to the plaintiff a 
large sum of money. The affiant admits that a dispute arose 
between the parties with respect to the claim of Ijhe plain¬ 
tiff for damages alleged to have been sustained by it be¬ 
cause of the alleged failure of the defendant to ha^e the site 
ready for plaintiff to begin work on January 15, 1929 and 
likewise admits that the plaintiff made demand jfor arbi¬ 
tration of the differences between the parties as alleged in 
the fourth paragraph of the affidavit of merit. Tiffs affiant 
admits that the arbitrators were selected as alleged in the 
fifth paragraph of the affidavit of merit and that thje various 
acts and things mentioned in the said paragraph ff^ere done 
and performed by the arbitrators. This affiant is informed 
and believes, and the defendant expects to pro\1e at any 
trial of this cause that the arbitrators did not oij October 
21, 1931 or at any other time finally determine the matters 
submitted to them by the parties and make a final award in 
writing as alleged in the sixth paragraph of the fflaintiff’s 
affidavit of merit: the affiant denies that the said Eidlitz 
and Oehmann finally decided and determined ill writing 
that the defendant is indebted to the plaintiff in the amount 
of $27,912.72 and says that the award alleged in the affi¬ 
davit to have been made by said arbitrators wag not in¬ 
tended, considered or treated by the said arbitrators 
as a final award, but that it was distinctlv understood and 
agreed by the arbitrators that the so-called awaijd signed 
by Eidlitz and Oehmann was not final, but merely (tentative 
and was not to become final until after further consider¬ 
ation by the arbitrators of the matters in dispute, 
37 and this affiant says that it was distinctly and specifi¬ 
cally agreed by said arbitrators that said alleged 
award, being tentative as hereinbefore alleged, w^is not to 
be published to the parties in interest or anybody else and 
in fact was never so published. This affiant is informed 
and believes, and the defendant expects to prove at the trial 
of this cause, that the arbitrators Eidlitz and Oehmann did 
not, as alleged in the seventh paragraph of the affidavit of 
merit, determine and agree upon an award in favbr of the 
plaintiff in the amount of $27,912.72, and affiant says that 
the alleged award mentioned was tentative only an<J was not 
intended, treated or considered by any of the arbitrators as 


38 LEHIGH STRUCTURAL STEEL COMPANY VS. 

final as hereinbefore alleged; affiant further avers and ex¬ 
pects to prove that the award was not to be published or 
its contents made known to the parties until the matters in 

controversv had received further consideration bv the arbi- 
* * 

trators and that before said award was published or copies 
sent to the parties it was to be re-drafted by said Hart and 
forwarded to the arbitrators for signature, and the said 
Eidlitz prepared and left with said Hart a form to be fol¬ 
lowed by said Hart in re-drafting said award, if and when 

the arbitrators had finallv and definitely determined the 

•> » 

matters in controversy. This affiant denies that the alleged 
award was left with said Hart on the condition set out in 
the affidavit of merit, but on the contrary says that said al¬ 
leged award was left with said Hart for such further con¬ 
sideration as the arbitrators might desire to give to the 
matters in controversy before reaching a final determina¬ 
tion thereof, and that as aforesaid it was distinctly under- 
stood and agreed that said alleged award was tentative only 
and was not to be published or its contents communicated 
to the parties in interest. 

In consideration of the premises, this affiant says that 
the defendant is not indebted to the plaintiff in the 

38 sum claimed in the declaration and affidavit of 
merit. 

E. M. RUST. 

Subscribed and sworn to before me this 6th day of Jan¬ 
uary, 1932. 

[Seal of Rose Mary Facenda, Notary Public, District 

of Columbia.] 

ROSE M. FACENDA, 

1 Notary Public, D. C. 

39 Filed Jan. 6, 1932. 

Objections to the Granting of the Plaintiff’s Motion to 
Confirm the Aivard of the Arbitrators. 

Comes now the defendant in the above entitled cause and 
objects to the granting of the motion of the plaintiff to 
confirm the alleged award and for grounds of said objec¬ 
tion says: 
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1. The contract or transaction which forms thb basis of 
the plaintiff’s cause of action is not within the provisions 
of the United States Arbitration Act, Title 9 U.j S. Code, 
and in consequence this Court is without jurisdiction to 
enter judgment on the alleged award. 

2. Even though the contract involved conferred jurisdic¬ 
tion upon the Court under the U. S. Arbit. Act] to enter 
judgment upon an award, the Court is without power to 
enter a judgment of confirmation for the reasoi). that no 
award was ever made by the arbitrators. 


a. With respect to the first objection it becomes neces¬ 
sary to examine the terms of the contract betweei^ the par¬ 
ties and the applicable provisions of the U. IS. Arbit. 
40 Act. An inspection of the contract discloses no 
agreeynent between the parties authorizing judgment 
to be entered by any court upon any award that might be 
made by arbitrators appointed under the contract . The 
pertinent provisions of the U. S. Arbit. Act are believed 
to be contained in section 9 thereof, which in substance 
provides: 

“If the parties in their agreement have agreed that a 
judgment of the court shall be entered upon the award 
made pursuant to the arbitration , and shall specify the 
court, then at any time within one year after the award is 
made any party to the arbitration may apply to t|ie court 
so specified for an order confirming the award, * * *. 

If no court is specified in the agreement of the parlies then 
such application m^y be made to the U. S. Court in and for 
the District within which such an award was madeJ” 

i 

| 

It is obvious from a reading of this section of the Act 
that the jurisdiction of tlie court to confirm an award is 
made dependent upon an agreement of the parties to that 
effect. When the parties have thus agreed and ha\je speci¬ 
fied the court by which judgment of confirmation phall be 
entered, then, under the Act, the parties must apply to the 
court so specified. When the parties have thus agrbed, but 
have not designated the court bv which a confirmation of 
the award may be entered, then application may tje made 
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to the U. S. Court for the District in which the award was 
made. 

Nowhere in the Act is jurisdiction conferred upon the 
court to confirm an award in the absence of an agreement 
of the parties that judgment of confirmation may be 
entered. It would seem clear that to construe the Act as 
conferring such jurisdiction without such an agreement 
would be to read into the Act a provision not contained 
therein and manifestly not intended by the Legislature. 

The Act, in its nature, being one in derogation of the 
common law right to trial by jury, should be strictly con¬ 
strued and not given effect beyond the clear import of the 
terms employed. 

41 In the case of In re: Thurston, 48 Fed. Rep. 2d 
Series 578, the Circuit Court of Appeals for the 
Second Circuit had occasion to consider and construe the 
effect of section 9 of the U. S. Arbit. Act. In the course of 
the opinion it was said: 

“By section 9 of the act (9 U. S. C. A. 9) the decree 
might be entered if the parties had stipulated in their policy 
for arbitration and that judgment of the court should be 
entered upon the award made pursuant to the arbitration. 
But here the parties did not bring their dispute within 
either section 8 or section 9 of the act. On the contrary, 
as above pointed out, they stipulated that the report of the 
umpire would be conclusive upon them. The other sections 
of the United States Arbitration Act are inapplicable 
here.” 

b. It is submitted that the contract involved in this action 

does not come within either of the transactions defined bv 

•* 

section 1 of the Act. Does a contract to furnish and erect 
the structural steel frame of a building being constructed 
in the District of Columbia amount to commerce or a mari¬ 
time transaction! If it does then every contract for the 
erection of any kind of a building in the District of Colum¬ 
bia involves commerce and comes within the provisions of 
the Arbitration Act. A careful search has disclosed no 
case in which a contract similar to the one here involved 
has been held to amount to commerce under the Arbitration 
Act. 
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II. I 

i 

Even if the U. S. Arbit. Act were applicable, and the 
Court thereby would acquire jurisdiction, it would be with¬ 
out power to confirm the alleged award in this case since 
said alleged award is shown by the defendant nc(t to have 
been a final award. The Court is believed to be without 
power to determine the disputed fact as to the existence of 
a final award. The plea, affidavit of defense and affidavits 
of two of the arbitrators definitely and positively javer that 
the so-called award declared upon was tentative pnly, was 
never intended, treated or considered bv the arbitrators 
as final and by express agreement of the arbitrators 
42 was not to be published and in fact n^ver was 
published. 

It is believed to be the rule that so long as anything re¬ 
mains to be done by the arbitrators, their action cannot be 
regarded as a final award. This principle is illustrated by 
the case of Williams v. Rumbough, 5 Lea (Teijin.) 606, 
wherein it appeared the parties had submitted thje matter 
in dispute between them to two arbitrators with d stipula¬ 
tion that they might select an umpire. The arbitrafors met, 
made an award in writing which was signed and delivered 
to a clerk with directions to copy it, it being the intention 
of the arbitrators to sign the copy, when completed, and 
deliver it to one of the parties, and the original thereof to 
the other. Neither of the parties were present when the 
arbitrators made the award, but one of them, who was 
nearby, was informed by one of the arbitrators that an 
award had been made and was directed to go to d certain 
store where the award might be inspected. When the copy 
of the award was prepared, one of the arbitrators refused 
to sign it. The party, who was neither present nor nearby 
at the time the award was made, was informed that the 
arbitrators had failed to settle the dispute. In discussing 
the question of whether or not this award was final and 
valid, the court said: j 

4 4 It is no doubt true that when arbitrators ha\|e made 
and delivered or published their award as a complete in¬ 
strument their power over the matter is at an end, they 
cannot re-open or reconsider it. * * * It is also tfue that 

it is in general unnecessary, in order to complete thb award 
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and make it final, that each party should be furnished with 
a copy, unless this is expressly stipulated in the submission. 
The question whether the matter has passed beyond the 
control of the arbitrators depends upon whether they had 
completed their award in accordance with their purpose 
as to the manner of publication or delivery. In other 
words, if they agree to make out and sign two copies, one 
for each party, and, before this is accomplished and before 
either copy is delivered, either arbitrator refuses to go 
further or sign the second copy upon the ground that he is 
not satisfied with its correctness, then it has not passed 
beyond their control, and it is not complete and irrevo¬ 
cable. Such we regard this case.” 

43 In Caldwell v. Dickinson, 13 Grey (Mass.) 365, 
arbitrators were appointed to determine a boundary 
dispute. They met, heard the parties and agreed upon a 
decision. A paper, intended as an award, was prepared, 
signed and sealed and copies thereof delivered to the par¬ 
ties. The arbitrators and the parties met, the paper was 
read to the parties and the chairman of the arbitration 
board stated to the parties that he was uncertain whether 
the award in fact stated what had actually been decided. 
The actual decision of the board was orally stated to the 
parties, who were told that if the written award did not 
conform to the oral statement thus made the award would 
be amended so as to correct any mistakes. The chairman 
thereafter learned that there was a mistake in the award 
in that it did not fix the boundary line actually agreed upon. 
He thereupon amended the award which was under seal, 
but never presented it to the other arbitrators for their 
signatures. It was held that the first paper was not an 
award because it was not intended by the arbitrators as 
such. 

The authorities cited by the plaintiff in support of its 
motion are all cases in which a final award has been made, 
published and delivered and a subsequent alteration thereof 
attempted by the arbitrators. In this respect they are 
clearly distinguishable from the instant case in which, as 
in Williams v. Rumbough, supra, the arbitrators had not 
completed their work and did not intend the alleged award 
declared upon to be their final determination of the con¬ 
troversy, as is shown by the affidavits of Oehmann and 
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Hart, two of the arbitrators, which affidavits arq attached 
hereto and made a part hereof with the same effect as if 
fully set out herein. 

It is respectfully submitted that since there is a dispute 
of fact as to the making of a final award, qs well as 

44 a serious legal question as to whether the present 
transaction is affected by the provisions of j the U. S. 

Arbitration Act, the motion of the plaintiff for the con¬ 
firmation of the allaged award should be denied, j 

LECKIE & SHERIEIf, 

By JOSEPH T. SHERIER, 
JOSEPH T. SHERIEiR, 

Attorneys for Defendant. 

\ 

45 Filed Jan. 6, 1932. 

I 

Affidavit in Support of Objections to Motion to j Confirm 

Award. \ 

i 

John W. Oehmann, being first duly sworn, on oajth states 
that he is one of the arbitrators appointed by the parties 
in the above entitled cause, and as such participated in all 
of the hearings held by said arbitrators. The last meeting 
of the arbitrators was held on October 21, 1931 qt which 
meeting the statements and briefs filed by the parties were 
discussed and considered, but no final determination of the 
matters in controversy was reached. On the contrary, a 
tentative award was signed by this affiant and Eidlitz under 
the following circumstances: Eidlitz had announced defi¬ 
nitely his decision and stated that he did not require 
further proof upon any of the controverted matters, but 
this affiant had not reached a final determination of the 
matters in issue, and was not entirely satisfied that fur¬ 
ther proof would not be required with respect to money 
damages. At this point, Eidlitz, who was obliged tb return 
to New York at once to engage the next morning in another 
arbitration, suggested that an award be tentatively signed, 
so that if either of the other arbitrators subsequently 
agreed that further proof would not be rqquired, 

46 then it would be unnecessary for him to return to 
Washington, otherwise a further hearing would be 

necessary to take such additional proof. A pencil draft of 
a form of award was written by Eidlitz and left with Hart 
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to be used in the event it was determined no further proof 
was necessary. With such understanding the proposed 
award was signed by Eidlitz and the affiant and was left 
with Hart with the specific and definite understanding that 
it was not to be published or made known to the parties 
without and until the further action of the arbitrators. This 
affiant did not understand or consider his action in tenta¬ 
tively signing said proposed award, as constituting a final 
award, and when upon further consideration he concluded 
that further proof of money damages was necessary, lie 
struck his name from said award which had remained un¬ 
published in the possession of Hart as agreed by the ar¬ 
bitrators. 

JOHN W. OEHMANN. 

Subscribed and sworn to before me this 6th day of Janu¬ 
ary, 1932. 

[Seal of Rose Mary Facenda, Notary Public, District of 

Columbia. 1 

1 ROSE M. FACENDA, 

Notary Public, D. C. 

47 Filed Jan. 6, 1932. 

Affidavit in Support of Objections to Motion to Confirm 

Award. 

Ringgold Hart, being first duly sworn, on oath states 
that he is one of the arbitrators appointed by the parties 
in the above entitled cause, and as such participated in all 
of the hearings held by the arbitrators. The last meeting 
of the arbitrators was held on October 21, 1931 in the office 
of the affiant, at which meeting the statements and briefs 
filed by the parties were discussed and considered, but no 
final determination of the matters in controversy was 
reached. On the contrary, a tentative award was signed by 
Eidlitz and Oehmann under the following circumstances: 
Eidlitz had announced definitely his decision and stated 
that he did not require further proof upon any of the con¬ 
troverted matters, but the said Oehmann stated that he had 
not reached a final determination of the matters in issue, 
and was not entirely satisfied that further proof would 
not be required with respect to money damages. This af- 
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fiant suggested that a further hearing in the matfjer be had 
on the following day, but the said Eidlitz replied that he 
was obliged to return to New York at once to engage 
48 the next morning in another arbitration and urged 
said Oehmann to at least tentatively sign pn award, 
so that if this affiant or said Oehmann subsequently agreed 
that no further proof would be required, then it would not 
be necessary for said Eidlitz to return to Washington, oth¬ 
erwise a further hearing would have to be arranged to take 
such additional proof. A pencil draft of a form of award 
was written by Eidlitz and left with this affiant tb be used 
in the event it was determined no further proof was neces¬ 
sary. With such understanding and agreement, the pro¬ 
posed award was signed by Eidlitz and Oehmann and left 
with this affiant with the specific and definite agreement 
and understanding that it was not to be published I or made 
known to the parties or anybody else without and juxitil the 
further action of the arbitrators. This affiant did not join 
with the other arbitrators in tentatively signing said pro¬ 
posed award and has never signed the same or apy other 
award. This affiant did not understand or consider the ac- 
tion of the other arbitrators in tentatively signing ^aid pro¬ 
posed award, as constituting a final award, and when said 
Oehmann, after further consideration, stated to this affi¬ 
ant that he had concluded that further proof of monjey dam¬ 
ages was necessary, affiant took the said tentative aw’ard 
from 'his desk and the said Oehmann, in the presence of 
this affiant, struck his name therefrom and added at the 
foot of the alleged award his reasons for so doing. [This all 
occurred while said alleged award remained in the I posses¬ 
sion of this affiant as agreed by the arbitrators an<} before 
the contents thereof had been published or in any wijse com¬ 
municated to the parties or anybody else. 

RINGGOLD HART. 


Subscribed and sworn to before me this 6th day o£ Janu¬ 
ary, 1932. 

I 

[Seal of Leona E. Bain, Notary Public, District of Co¬ 
lumbia.] 

I 

LEONA E. BAIN[ 
Notary Public, I). C. 
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49 Filed Jan. 19, 1932. 

[Note on margin: Copy received Janv. 18, 1932. Joseph 
T. Sherier, Attorney for Defendant.] 

Additional Affidavit of Charles L. Eidlitz in Support of 

Motion to ('onfirm and in Answer to Affidavit of John W. 

Oelnnann & Bing gold Hart. 

State of New York, 

City of New York , ss: 

Charles L. Eidlitz, being first duly sworn, on oath states 
that he is one of the arbitrators appointed by the parties 
in the above entitled cause and as such participated in all 
of the hearings held bv said arbitrators. He further states 
that he has read the affidavit of John W. Oehmann herein 
verified January 6, 1932, and the affidavit of Ringgold Hart 
herein verified the — day of January, 1932, and knows the 
contents thereof. Neither of the aforesaid affidavits which 
have been submitted in support of objections to motion to 
confirm the award correctly state the facts concerning the 
last meeting of the arbitrators, which was held on October 
21,1931. There was no tentative award, but the award was 
final and was so understood bv all of the arbitrators. The 
pencil draft of which the aforesaid affidavits speak, was 
submitted bv this affiant to Hart as hereinafter set forth. 

The true facts of the making of the award are as follows: 

When the arbitrators met on the morning of October 
21, 1931, they discussed all aspects of the case and 

50 decided that the claims for damages on the part of 
the Lehigh Structural Steel Company against The 

Rust Engineering Company, were properly divided into 
two parts, the first being the damages claimed by Lehigh 
Structural Steel Company on account of delay of the Rust 
Engineering Company in chasing certain brick walls to re¬ 
ceive steel columns, and the second, the damage claimed by 
the Lehigh Structural Steel Company on account of the 
failure of The Rust Engineering Company to provide the 
foundations ready for the setting of the structural steel on 
January 15, 1929, as agreed in the contract between the 
parties. Both Hart and Oehmann stated that they felt there 
was no basis for damages on account of failure of the Rust 
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Company to chase the brick walls and this affiant agreed 
with them stating that while there might have been some 
cost to the Lehigh Company on account of this de^ay, it was 
very problematical and that this affiant would not be willing 
to give the Lehigh Company any award on fhis item. 
Thereupon all three arbitrators definitely decided! that they 
would not consider any money damages on account of this 
first item of chasing delays. The first item haVing been 
settled the arbitrators then proceeded to discuss the de¬ 
tails of the claim of the Lehigh Company on account of 
the failure of the Rust Company to provide foundations 
ready for the setting of the structural steel on Japuary 15, 
1929, as agreed in the contract between the parties. Oeh- 
mann then stated that while he was firmly convinced that 
the Rust Company had seriously delayed the Lehigh Com¬ 
pany and that the Lehigh Company had suffered damages 
as a result thereof, it was his belief that the Lehigh Com¬ 
pany had failed to furnish the tests which were called for 
in the contract and had therefore put themselves ip a posi¬ 
tion where even though they were delayed and damaged 
they could make no claim because of their own failure to 
carry out their contract by their neglect to furnish the tests 
required by the Government. Hart thereupon stated 
51 that Oehmann had expressed exactly his, j Hart’s, 
view in the matter. The arbitrators then proceeded 
to go through the documents submitted in evidence and dis¬ 
covered a letter dated shortly after the executioh of the 
contract between the parties, from the Lehigh Cpmpany 
to the supervising architect, stating that the materials were 
to be manufactured by the Bethlehem Steel Company ac¬ 
cording to this company’s formula which was submitted 
and tendering the tests. The arbitrators also discovered 
a communication from the Rust Company to the Lehigh 
Company stating that the Government engineer on the job 
would not permit the Lehigh Company to go ahea^ until 
the tests were furnished. Then there was discovered a let¬ 
ter from the Lehigh Company to the supervising architect 
calling the latter’s attention to the demand of the inspect¬ 
ing engineer and requesting that the supervising architect 
advise the engineer that the tests had been submitted to 
him. Then the arbitrators discovered a letter frdm the 
supervising architect to the Lehigh Company stating that 
the supervising architect had failed to inform the iifspect- 
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ing engineer but that the tests had been made and that he 
would so be informed. Oehmann stated that this question 
of the tests was the only thing that had prevented him 
from arriving at a decision, but that he was now convinced 
that the Lehigh Company had furnished the tests and that 
he was ready to take up the details of the award. 

The arbitrators thereupon adjourned for lunch and when 
they reconvened after the recess, Oehmann and vour affi- 
ant proceeded to take up the individual items of claim sub¬ 
mitted both by the Lehigh Company and the Rust Company, 
discussing each and arriving at an amount that these two 
arbitrators agreed upon as to each item. The arbitrators 
used as a basis for making up this account, an account sub¬ 
mitted by the Lehigh Company to the Rust Company which 
was in turn submitted by the Rust Company to the 
52 Government and sworn to bv the latter to be correct 
as a basis for an extra claim by the Rust Company 
against the Government. During this discussion Hart 
made the statement that he did not agree to these amounts 
but that if the other two arbitrators agreed, his ideas were 
of little consequeilce. When all of the items had been dis¬ 
cussed by Oehmann and your affiant, a total was arrived 
at whereupon Hart stated that it was his opinion that the 
figures as to the same items set forth in a brief submitted 
on behalf of the Lehigh Company to the arbitrators were 
more accurate than those used by Oehmann and your affi¬ 
ant. Your affiant therefore suggested that the figures used 
in the brief be compared with the ones previously used by 
Oehmann and your affiant to discover the difference be¬ 
tween them, if any, Hart stated that the sums set forth in 
the brief must be more accurate for they were arrived at 
after all of the work was concluded and the records of the 
Lehigh Company available. Whereas the previous claim 
submitted by the Rust Company to the Government was 
made up when there was still a small portion of the work to 

be done. The various items of claim were then carefullv 

* 

compared by the three arbitrators and a total arrived at 
which was approximately $2900 less than the total previ¬ 
ously arrived at by Oehmann and your affiant. The arbi¬ 
trators then discussed this difference and both Oehmann 
and your affiant expressed the opinion that one-half of this 
difference of $2900 should be added to the lower total to 
make the correct award. To this Hart finally agreed after 
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this sum was definitely agreed upon by Oehmann and your 
affiant. To the lower total was then added this spm of ap¬ 
proximately $1450 and interest at the rate of 6% jier annum 
added thereto from the date of completion of the] work un¬ 
til the date of the meeting of the arbitrators op October 
21,1931. The total thus arrived at was $27,912.72}. At this 
point all the arbitrators discussed whether the award 
should be rendered as of the date of completion of 
53 the work with the added statement that: interest 
would be due to the date of payment,, but Hprt stated 
that it was his opinion that the award should be ipade with 
interest added to the date of the award and that if the Rust 
Company thereafter failed to pay within a reasonable time, 
interest would be due and payable from the date of the 
award to the date of payment. It was then so decided by 
the arbitrators, all three arbitrators being in agreement. 

It was then late in the afternoon. Mr. Hart chlled in a 
stenographer and dictated the award as set forjh in Ex¬ 
hibit D, attached to the declaration herein and grayed to 
be read as a part hereof. Said award states that the arbi¬ 
trators find that the Rust Engineering Company is in¬ 
debted to the Lehigh Structural Steel Compady in the 
amount of $27,912.72', in full settlement of all claims of the 
Lehigh Company against the Rust Engineering Company, 
inclusive of interest to the date of the award. Thereupon 
your affiant suggested that the finding be acknowledged be¬ 
fore a notary. Mr. Hart stated that he did not know that 

this was necessarv but that it should have the effect of 

* 

making the conclusiveness of the award more definite and 
certain and he thereupon took a volume from hijs library 
and dictated an acknowledgment which he stated to be 
proper under the practice in the District of Columbia. Said 
acknowledgment is the one appearing on the aforesaid Ex¬ 
hibit D, attached to and made a part of the declaration 
herein and asked to be read as a part hereof. 

The stenographer then left the room to type the award 
and your affiant stated that as a rule he preferred to in¬ 
clude in the findings a statement to the effect that the ar¬ 
bitrators had heard all the witnesses offered by bjoth sides 
and had given due weight and consideration to all fhe docu¬ 
mentary evidence, and your affiant thereupon wrote a pen¬ 
cil memorandum to this effect which was given to Hart, 

4—5632a I 
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your affiant believing that Hart desired this memorandum 
for use in any future arbitration proceedings in. 

54 which he, Ilart, might be involved. While the stenog¬ 
rapher was typing the award the arbitrators dis¬ 
cussed the amount of their final fees. Mr. Hart suggested 
that the final fee be $200 for each arbitrator and this 
amount was then definitely agreed upon by all three arbi¬ 
trators. This having been completed, Hart left the room 
and went to an adjoining office and talked with a gentleman 
whom your affiant was given to understand by him was his 
partner, a Mr. Marshall. Then the stenographer brought 
in the typed award and Hart sent for a notary. When this 
notary appeared Hart identified all three arbitrators in¬ 
cluding himself, to the notary and then your affiant signed 
the award. The pen was then handed to Oehmann who also 
signed. Oehmann then handed the pen to Hart who stated 
that the award was a terrible reversal of everything that 
he had in mind and he hesitated to sign it at this time, al¬ 
though he stated that it was complete having been agreed 
upon by two of the three arbitrators. He stated that he 
wished to think the matter over and that he might ride 
with the other two arbitrators the next morning. He then 
turned to the notary and requested that she remember him 
as he might be down to see her the following morning to 
have her acknowledge his signature also. The notary 
thereupon signed the acknowledgment and your affiant 
picked up the original award and folded it preparatory to 
pocketing it, stating that inasmuch as your affiant was the 
arbitrator appointed by the Lehigh Company to whom a 
monetary award had been given, your affiant desired the 
award for delivery to his appointor. Hart then stated that 
he still thought he might add his signature the following 
morning and requested that the award be left with him. 
Your affiant then stated that it was desirable for the 
award to be unanimous and that he would agree to leave 
the award with Hart on the understanding that if Hart did 

not sign it should be distinctly understood that the 

55 original award should be forwarded to your affiant 
as then executed by two of the arbitrators, the fol¬ 
lowing morning. Hart stated that this would be done. 
Hart thereupon stated that if he decided to add his signa¬ 
ture to those of the other two arbitrators, he would rewrite 
the award including the wording set forth in the aforesaid 
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pencil memorandum given him by your affiantJ sign the 
award himself, secure a new signature of Oehmanln and for¬ 
ward both papers to your affiant who should thereupon add 
his signature to the redrafted award, acknowledge it be¬ 
fore a notary and deliver it to the Lehigh Company. It was 
thereupon agreed by all three arbitrators that no [statement 


le parties 
bcision to 


of the amount of the award should be given to t 
in interest until Hart had given notice of his d| 
sign or not to sign the award of the arbitrators?. 

The arbitrators thereupon left the building in which the 
meeting was held and when they separated at the? entrance 
of said building both Hart and Oehmann parted from your 
affiant with expressions indicative of an understanding on 
their part that neither believed they would meet j your affi¬ 
ant again except by chance. 

The statements contained in the affidavit of both Oeh¬ 
mann and Hart to the effect that your affiant made any 
statement whatever to the effect that this was a 
award or that it was agreed upon subject to an 


tentative 
further 


hearings or proof, is absolutely false and not according to 
the facts. With an experience as an arbitrator covering 
a period of twenty-five years or more and involving some¬ 
thing over three thousand cases, your affiant reiterates that 
if ever there was a definite and final conclusion and award 
arrived at, such final and definite conclusion was reached 
in this case. 

CHAS. D. EIDLITZ. 

] 

Subscribed and sworn to — me this 15th day of January, 
1932. 

[seal.] OLDFIELD B. B. RAPALYEA. 

Notary Public, Queens County. 

Queens Countv Clerk's No. 2993. 

N. Y. Co. Clk.’s No. 771, Reg. No. 3-R-498. j 
Term Expires March 30, 1933. • I 

56 Supreme Court of the District of Columbia 

Thursday, January 21 

Session resumed pursuant to adjournment, Mr|. 

0 ’Donoghue presiding. 


I, 1932. 

. Justice 


# 


# 


# 


Upon consideration of the plaintiff’s motion filed herein 
for confirmation of the award of the arbitration dnder the 
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United States Arbitration Act it is ordered that said mo¬ 
tion be, and the same is hereby denied. To the foregoing 
ruling the plaintiff, in open court, notes an exception which 
is duly allowed. 

To the foregoing order the plaintiff by its attorney of 
record, in open court, notes an appeal to the Court of Ap¬ 
peals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memoranda. 

January 25, 1932.—Bill of Exceptions (in duplicate) 
hied. 

Undertaking on Appeal approved and hied. 

57 Filed Jan. 25, 1932. 

Assignments of Error. 

The plaintiff, for assignments of error herein, says: 

1. The Court erred in holding that the word “commerce’’ 
as used in the United States Arbitration Act is not suf- 
hcientlv broad to cover the contract and transactions in 
this case. 

2. The Court erred in not holding that the contract and 
transactions in this case were commerce within the mean¬ 
ing of the United States Arbitration Act. 

3. The Court erred in holding that the Ninth Section of 
the United States Arbitration Act requires that the par¬ 
ties must not only agree to arbitrate but they must also 
agree that they waive their trial according to the law of 
the land or a common law court, that they are going to 
throw up that process and submit it to the jurisdiction of 
the court on motion to enter a judgment upon the findings 
of the Arbitration Board. 

4. The Court erred in holding that unless the parties 
have expressly agreed to waive the due course of the com¬ 
mon law that the court should not read into their 

58 agreement a compliance with the statute. 

5. The Court erred in holding that unless the par¬ 
ties have agreed that a court may give a judgment on the 
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arbitration award that the Arbitration Act is inapplicable. 

6. The Court erred in not holding that the proper pro¬ 
ceeding under the contract, transactions and awaird in this 
case was a motion to confirm under the United States Arbi- 
tration Act. 

7. The Court erred in holding that a motion tp confirm 
the award in this case under the contract, transactions and 
award in this case was not the proper procedure. 

8. As the parties in their agreement had specified that 
the decision of any two arbitrators should be bidding, the 
court erred in holding that an agreement in ordeif* to come 
within the United States Arbitration Act had tp provide 
in addition that a judgment should be entered either speci¬ 
fying the court or otherwise, before the United States Ar¬ 
bitration Act was applicable. 

9. The Court erred in denying and overruling the plain¬ 
tiff’s motion for a confirmation of the award. 

10. The Court erred in not granting the plaintiff’s mo¬ 
tion for a confirmation of the award. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, J|r., 

Attorneys for Plaintiff. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., j 

1010 Vermont Avenue N. W., 1 

Washington, D. C. 

Service of copy acknowledged. 

JOSEPH T. SHERIER, 

Attorney for Defendant. 

59 Filed Feb. 15, 1932. 

Court of Appeals of the District of Columbia, January 

Term, 1932. 

No. 1885, Original. Law. No. 80649. 

Lehigh Structural Steel Company, a 

Petitioner, 

vs. 

The Rust Engineering Company. 

On consideration of the petition for allowance of a 
special appeal in the above entitled cause from the order 


Corporation, 
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of the Supreme Court of the District of Columbia entered 
therein on January 21, 1932, 

It is ordered by the Court that said petition be and it is 
hereby allowed, the special appeal to come up in the record 
with the general appeal and within the time allowed for 
filing- general appeals. 

Per Mr. Chief Justice MARTIN, 

February 13, 193*2. 

A true copy. 

Test: 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk Court of Appeals , D. C., 

By MONCURE BURKE, 

Deputy. 

60 Filed Feb. 15, 1932. 

Upon consideration of the order of the Court of Appeals 
allowing special appeal in this cause, it is by the court, 
this 15th day of Febwrary, 1932, ordered 

That the time in which the transcript of record on the 
special appeal shall be filed in the Court of Appeals, for 
special and sufficient cause shown, be and the same is hereby 
extended to May 10, 1932, so that the said transcript of 
record on said special appeal may be filed in the Court of 
Appeals within ninety days from the entry and perfection 
of said general appeal in this cause. 

That no bond for costs or supersedeas shall be required 
under the special appeal in this cause. 

DANIEL W. O’DONOGHUE, 

Justice. 

I consent. 

JOSEPH T. SHERIER. 

61 Memorandum. 

February 23, 1932.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, February 24, 1932. 

Session resumed pursuant to adjournment, Mr. Justice 
0 ’Donoghue presiding. 
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The Bill of Exceptions heretofore submitted jvas this 
day signed and made of record nunc pro tunc. 

62 Filed Feb. 15,1932. j 

Designation of Record. 

The Clerk will please include in the transcript oh general 
and special appeal in this case, the following ddcuments 
and papers. 

1. Declaration and affidavit and exhibits attached thereto, 
filed December 18, 1931. 

* i 

2. Motion of plaintiff to confirm award under) United 
States Arbitration Act, and affidavit and points and au¬ 
thorities in support thereof, filed December 18, 1931. 

3. Plea to declaration and affidavit attached thereto, filed 
January 6, 1932. 

4. Defendant’s objections to plaintiff’s motion to con¬ 
firm the award, affidavits attached thereto and points and 
authorities in support thereof, filed January 6, 1932. 

5. Additional affidavit of Charles L. Eidlitz, fiujed Jan¬ 
uary 19, 1932. | 

6. Order passed January 21, 1932, denying motion to 
confirm award, including appeal noted and fixing under¬ 
taking on appeal. 

No Bond required by order Court. 

83 7. Assignments of error, filed January 25, 1932. 

8. Memorandum of appeal bond filed and ap¬ 
proved. 

9. Order allowing special appeal, filed Feb. 15,1 1932. 

10. Order noting the filing of bill of exceptions.! 

11. Order extending time for filing record on special 
appeal and requiring no bond on special appeal^ 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

H. WINSHIP WHEATLEY, Jr., 

1010 Vermont Ave. N. W., 

Washington , D. 0., 
Attorneys for Plaintiff. 

Service of copy acknowledged this 15th day of February, 
1932. | 

JOSEPH T. SHERIER, 
JOSEPH T. SHERIER, 
Attorney for Defendant. 
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64 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 65, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, iin cause No. 80649 at Law, wherein 
Lehigh Structural Steel Company, a corporation under the 
laws of the State of Delaware, is Plaintiff and The Rust 
Enginering Company, a corporation under the laws of the 
State of Delaware, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

65 In The Supreme Court of the District of Columbia. 

Law. No. 80649. 


Lehigh Structural Steel Company, a Corporation, 

Plaintiff, 

vs. 

The Rust Engineering Company, a Corporation, 

Defendant. 


Submitted Feb. 23, 1932. 

DANIEL W. O’DONOGHUE, 

Justice . 


M. 85, P. 97. 


Bill of Exceptions. 

The motion of plaintiff to confirm the award of the 
arbitrators under the United States Arbitration Act came 
on to be heard before Mr. Justice O’Donoghue on Janu¬ 
ary 20,1932. 


THE RUST ENGINEERING COMPANY. 



The pleadings were stated by respective counsel and the 
affidavits attached to the motion to confirm tljie award 
under the United States Arbitration Act and, ipti opposi¬ 
tion thereto, were read to the Court. 

Plaintiff asked leave, in view of the different statements 
by the arbitrators as to the circumstances under which 
the award was made, to call the three arbitrators and the 
notary who took the acknowledgment as witnesses, which 
leave was granted and, thereupon, the following i$ the sub¬ 
stance of all the testimony taken: 

Charles L. Eidlitz, being called as a witness on behalf 
of the plaintiff, and being duly sworn, stated: j 

Direct examination: 


That he resided at 912 Fifth Avenue, New York 
66 City; that he was chairman of the Structural Steel 
Board of Trade, an organization functioning 
throughout New York, Northern New Jersey ^nd Con¬ 
necticut, and was also Chairman of the Credit Associa- 
tion of the Building trades, which functions on credits in 
practically the same location; that he was one of the three 
arbitrators determined on in this case by the patties, and 
the other two were Ringgold Hart and Colonel John W. 
Oehmann. For the last fifteen years he has been engaged 
almost solely as an arbitrator in the building industry, 
and his two positions in the structural steel and fhe credit 
end of the building trades involve almost 90 pet cent of 


his duty of acting as official arbitrator between 


those in 


the building industrv on controversies therein. 

He was shown a typewritten paper dated October 21, 
1923, and said that he signed it; that lie was present when 
Colonel Oehmann signed on the line next to his and was 
present when it was acknowledged before the notary 
public. 

The paper was offered in evidence and is as fbllows: 

“In the Matter of the Arbitration Between LehigA Struc¬ 
tural Steel Company, Incorporated, and The Rust Engi¬ 
neering Company, Involving the Addition to the Gov¬ 
ernment Printing Office, in the City of Washington, Dis¬ 
trict of Columbia. 


“We, the arbitrators, in the above entitled matter hereby 
find that the Rust Engineering Company is indebted to 

I 
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the Lehigh Structural Steel Company, Incorporated, in the 
amount of Twenty-Seven Thousand Nine Hundred Twelve 
Dollars and Seventy-Two Cents ($27,912.72), in full set¬ 
tlement of all claims of the Lehigh Structural Steel Com¬ 
pany, Incorporated, against the Rust Engineering Com- 
panv, inclusive of interest to date hereof. 

CHAS. L. EIDLITZ, 

[JOHN \V. OEHMANN,]* 

Arbitrators. 


District of Columbia, ss : 


67 “I, Leona E. Bain, a notary public in and for the 

District of Columbia aforesaid, hereby certify that 
Charles L. Eidlitz, John W. Oehmann and Ringgold Hart, 
who are personally well known to me as the arbitrators in 
the dispute in the above entitled matter and the persons 
who signed the above finding, dated October 21, 1931, per¬ 
sonally appeared before me in the said District and ac¬ 
knowledged said finding to be their act and deed. 

“Given under mv hand and seal this 21st day of October, 
1931. 

[Seal Leona E. Bain, Notary Public, District of Co¬ 
lumbia.! 


LEONA E. BAIN, 
Notary Public , D. C. 

“My signature removed Oct. 23, 1931, in order that satis¬ 
factory proof must be presented before monetary damages 
can be determined. 

“JOHN W. OEHMANN.” 


He was shown another document, written in pencil on 
yellow paper, and said that the paper was in his handwrit¬ 
ing, which paper was offered in evidence and is as follows: 

“Lehigh Struct. Steel Co. 


vs. 

Rust Engineering Co., ss . 

“In the above controversy arising out of the contract for 
the fabrication and erection of steel for the Govt. Printing 


[♦Stricken in copy.] 
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Office we the arbitrators duly appointed by documents under 

date of-,-, having given full weight to all 

68 claims as presented and having considered all the 
various briefs submitted by attorneys tjor both 
parties thereto hereby find as follows: 

“The Rust Engineering Co. [shall pay]* is indebted to 
the Lehigh Struct. Steel Co. in the sum of $27,0(|0 which 
shall be in full for all claims of any nature & which award in¬ 
cludes all interest to the date hereof. 


“On this 21st day of Oct. 1931 personally appeared before 
me the three arbitrators above named who being known 
to me acknowledged to me that had so signed the” 

He said that the first paper was signed in Mrj Hart’s 
office. He was asked to state in his own way the occur- 
rences on that date which led up to the signing of the papers 
by him and Colonel Oehmann. He stated that he arrived 
at Mr. Hart’s office at about 9:15 A. M. on the 21st. 
Colonel Oehmann had not then arrived. Mr. Hart explained 
to him that he and Oehmann had about come to the con¬ 
clusion that there was no claim whatever on the part of 
Lehigh for the chasing item. In previous discussions of 
the arbitrators they had rather divided the controversy into 
two different claims, one of Lehigh for delay to I^ust not 
chasing the brick walls, and the other a delay of Lehigh’s 
claimed against Rust because of Rust’s foundatioh delay, 
and the arbitrators had really divided those two in their 
previous discussions into claim No. 1 and claim Nfc>. 2. 

In the conference on October 21st, before Oehmann en¬ 
tered the room, Hart had stated that he had made up his 
mind, and thought Oehmann had done the same thipg, that 
there was no real claim on the part of Lehigh for delay on 
the chasing, and witness told him that he believed that Le¬ 
high had been delayed some in the chasing and thoulght the 
testimony that had been offered was very weak and 
69 non-conclusive, and he was also of the opinion that 
there should be no award for delay or damages for 
delaying No. 1 item; that Hart had replied to the effect that 
was fine and that when Oehmann came they could clean 
that part of it up. 


I 


[♦Stricken in copy.] 
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Shortly after that Colonel Oehmann arrived and Mr. Hart 
* 

explained to him what they had been discussing, and Mr. 
Hart said that under those circumstances they could 
eliminate No. 1 item, to which they all three agreed. 

Thev then started to discuss No. 2 claim, which was the 
claim against Rust for delay in foundation causing Lehigh 
delay and damage. At that time they had the testimony 
and briefs of counsel before them; they had spent two en¬ 
tire days for testimony and the attorneys later on had sub¬ 
mitted briefs. The arbitrators then proceeded to discuss 
the second item, the 4 ‘second claim” as they termed it, and 
Mr. Hart argued that he saw nothing different in Lehigh’s 
contention and that as far as he could see there had not 
been any testimony that bore out any claim for real dam¬ 
ages. After some hour or more of discussing the matter 
along that line, Air. Oehmann stated that he believed that 
Lehigh had been damaged but, on the other hand, the 
specification and contract called upon Lehigh to submit a 
test of their steel to the Government’s representatives, 
which Lehigh failed to do, and that no matter even though 
they were delayed and even though they did suffer damage 
the fact was that they had defaulted in their part of the 
carrying out of the specification and contract, and for that 
reason even if thev had been delayed he would be unwill- 
ing to give them damages. Hart said that was his view 
of it. The arbitrators continued discussing that angle of 
it and finally witness said that it appeared to him that there 
were documents in evidence to the effect that Lehigh had 
submitted this test. They then started in comparing all 
the evidence, starting with the documents that were in evi¬ 
dence. A letter was found which had been put in evidence 
when the testimony was being taken to the effect 
70 that Lehigh wrote the Supervising Architect stating 
what their test was and stating the formula of their 
steel, and also stating that they had certain steel in stock 
which they proposed to use and submitting the Bethlehem 
Steel Company’s formula in conjunction with the material 
that they proposed to use, which was the submitting of their 
test required. Lehigh in that letter asked whether they 
should do any more in submitting this test or whether the 
Supervising Architect would take it up from there on. 

Later on there appeared correspondence in which Rust 
called upon Lehigh to furnish the Government’s engineer 
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at tlie site of the operation — to be furnished to ML Brady, 
the Government engineer, and Mr. Brady claimed lie never 
received the test and would not approve any steel juntil he 
had received it. j 

They then found a letter from Lehigh to the Supervising 
Architect calling his attention to the fact that it$ repre¬ 
sentative at the site claimed never to have received the in¬ 
structions concerning the test, and a letter from thq Super¬ 
vising Architect stating that they would attend to the mat¬ 
ter or would see that Mr. Brady received it. 

One of those two or three documents, which had already 
been in evidence, were brought to Mr. Oehmann’s attention 
and he said, 4 ‘Well, I have got to admit that they did sub¬ 
mit the test according to contract.’’ Mr. Hart also ex- 

9 i 

pressed the opinion that that rather indicated—hq didn’t 
go as far as Mr. Oehmann, but Mr. Oehmann stated that 
this apparently was a submission of the test and that he 
was wrong in his idea that no test had been submitted. Mr. 
Hart didn’t go quite as far as Mr. Oehmannn, although he 
did state that apparetly the test requirement had be^n com¬ 
plied with. Witness got the understanding that My. Hart 
was taking that view, although Mr. Hart was not a prac¬ 
tical steel man, while Oehmann was an engineer and knew 
what the test meant. 

71 At that time Mr. Hart stated that they go tb lunch. 

They went to Mr. Hart’s club and after they had 
ordered witness started to continue the discussion an^l Hart 
declined to discuss it at lunch time. They returned to 
Hart’s office about 1:45 when the three of them then took 
up the question of money damages and claims in thb No. 2 
claim, which was the claim for foundation delay. 

They took up each item of the claim that had beqn sub¬ 
mitted to the Government by the Rust Company as being 
the claim of Rust’s subcontractors or the claim of others 
for the subcontractors, and that letter was a claim which 
was filed by Lehigh in response to a telegram from Rust 
which was in evidence. The claim was filed by Lehigp with 
Rust in reply to a telegram from Rust notifying Lehigh 
that they must file their extra claims at once. Witness 
understood from the testimony of Rust’s witnessed that 
that claim was certified to the Government by Rust as being 
correct. ! 
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The arbitrators then took up each of the items of that 
claim. All three discussed the individual items. Witness 
and Mr. Oehmann had comparatively little disagreement 
on most of the items. Mr. Hart practically argued every 
item on the ground that it was too much and there was no 
real basis for it. They stayed together going over these 
items until about 4 o’clock. While Hart did not say that 
he agreed to the items, he argued each point and then sub¬ 
sided when we put the question as to whether Mr. Oehmann 
or I at least were satisfied that the amount was correct. 

Having gone through all that, they took up Rust’s counter 
claim against Lehigh, and there was some — and the three 
of them each again went through those counter claim 
items. Some of them they agreed were for foundation and 
threw them out altogether; others were reduced, and others 
were allowed in full after a discussion on each one. 

They added all of the amounts they had agreed upon. At 
that time witness was frankly of the opinion that Mr. 
72 Hart, while he was not wholeheartedly agreeing with 
the other two, was going along with them to a de¬ 
cision. Witness’ mind was fully made up as to what was 
fair and he thought Hart was beginning to feel the same 
way about it, although Hart expressed himself as not being 
entirely satisfied. 

Thev then added all the amounts that Oehmann and wit- 
ness had agreed upon and arrived at a figure, the exact 
amount of which the witness was not absolutely sure of 
without referring to his notes, but it was twenty-three or 
twenty-four thousand dollars as he remembered it. 

While they were discussing that matter Hart was looking 
through a brief submitted on behalf of Lehigh by Mr. 
Roberts B. Thomas. This brief set forth Lehigh’s claim 
rather in detail and Hart said that he believed that Thomas 
was nearer right than the other arbitrators had been in 
discussing the matter. Hart said that he had been through 
Thomas’ brief again and was satisfied that Thomas was 
nearer right as to the amounts of damage than what the 
Rust letter to the Government showed, which was in evi¬ 
dence before the arbitrators and which they had been work¬ 
ing on. Witness suggested that they take Thomas’ claims 
and run through them quickly and see in what way they 
differed from those which they had been discussing. So 
thev took Thomas’ brief and Hart took the first item and 
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they compared the items. Hart then invited attention to 
the fact that Thomas had set up some eighteen or nineteen 
hundred dollars for the first item, while in the letter they 
had been discussing it was $3800. Hart had said that he 
was satisfied that Thomas was right and witness insisted 
in going over the other items. They went through 
Thomas’ counter claim as set up in the brief, and Hart 
argued each point, and Hart was reading with thenq to see 
what the total would be. When they completed that they 
added up all the items, and as witness remembered bach of 
them set down the items and added each up, that ip, each 
of them separately added them up. When they arrived at 
a total and added in the items of Rust’s claimb which 
73 they had gone over, the total in the Thomas brief 
was some twenty-nine hundred dollars less tha^i what 
Oehmann and witness had arrived at as being corrbet. 

Hart argued that the most they should do was the gmount 
arrived at by adding Thomas’ figures. Witness suggested 
that they ought to split the difference by conceding $1450 
of the $2900 difference, and that that was the onlrp way 
they could ever arrive at a final and conclusive decision. 

Hart argued that that was not the legal way of detbrmin- 
ing an award and witness argued that it was the only way 
an arbitrator would ever arrive at an award, and finally 
Hart agreed. 

They then set up this $1450 additional to the iteifis that 
they had added up in the Thomas brief, which brought them 
to an amount—the exact figures he did not have in! mind, 
but they were in the neighborhood of twenty-three or 
twenty-four thousand dollars. 

Hart then said that he guessed that they had it all out, 
and witness called attention to the fact that they h^d not 
added interest. Witness said to Hart that if they conceded 
they were entitled to $24,000 they were entitled to it| as of 
the time when the money was due, and they were entitled 
to interest from that date. Hart turned to Oehmann and 
asked him what lie thought about it. Oehmann repliepl that 
he thought Eidlitz was right, and if thev were entitled to 
that amount they were entitled to interest. They thpm fig¬ 
ured the interest. Oehmann and witness figured it! sepa¬ 
rately. He didn’t remember whether Hart figured it or 
not. He thought Hart stepped out of the room for a short 
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time while they were figuring the interest but he was not 
absolutely sure of that. They arrived at an amount of in¬ 
terest which ran something like two or three thousand dol¬ 
lars and they added that to the total and then they told 
Mr. Hart they were ready to make an absolute award to 
Lehigh of twenty-seven thousand odd dollars, which was 
the total of the figures they arrived at—the total of the 
figures they arrived at by going over Thomas’ brief 
74 plus a split of $1450 which was what Oehmann and 
witness first thought they should give Lehigh, plus 
interest on that amount, and that made up the total of 
twenty-seven thousand and some dollars. When they told 
Mr. Hart the amount, he said that it was “a pretty hard 
pill for him to swallow. ’ ’ He said, however, that he guessed 
there was nothing more to be done. Just then Mr. Oehmann 
asked whether they were going to award the amount plus 
interest or was it the idea to put the interest in the total 
and make a total award, and witness said he thought it was 
a great deal simpler method and not have any complica¬ 
tions in the award to make up a sum for all of the claims 
up to date covering the interest, and Mr. Hart then said, 
“Well, if you two fellows are agreed, I guess it doesn’t 
make anv difference what I think.” Witness argued that of 
course unanimous decision was always a better decision, 
and Hart finally gave witness to understand—at least wit¬ 
ness got it from the way Hart spoke that he had finally 
agreed that he would make that award and sign such an 
award. Witness said to Hart that he might as well call his 
stenographer in and dictate the award, and Hart had said 
that witness had better dictate it. Witness replied that as 
Hart was an attorney he thought Hart had better do it. 

So the stenographer was called in and Hart dictated the 
award, which is the one that witness and Oehmann signed 
as set forth above. After he dictated it, Hart turned to 
witness and asked if that covered it and witness said it did, 
except he thought it ought to have an acknowledgment by 
a notarv. Hart said he didn’t see what he wanted it for, 
that it was not necessary, and witness said it might not 
be necessary but in a final award it might at some time; 
that if it were not paid it might have to be passed upon 
by’ the courts, and witness thought that it should have an 
acknowledgment of the arbitrators’ signatures. Further¬ 
more, if witness went out and got hit by a Ford he didn’t 
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want to have these parties go through this meU again. 
Hart said they never used an acknowledgment, and 

75 witness replied that they always used onq in New 
York and he preferred to have it done, Tffiey then 

discussed the form of the acknowledgment and Hart finally 
got a form and dictated' the acknowledgment, including the 
names of the three arbitrators in the award. 

Following that occurred: 

“Q. Including his own name? A. Including 'his own 
name, as he did in dictating the award, he dictated, giving 
the three names of the arbitrators.” i 

When he dictated the award, including himself, gnd when 
he dictated the acknowledgment, including his ovfn name, 
witness was perfectly satisfied that he had a definite and 
final and unanimous award. 

Hart finished dictating the acknowledgment land the 

stenographer left the room to type it. It was then getting 

along about 5 o’clock or later. Mr. Hart left the room and 

went into Mr. Marshall’s office, his partner. Wfiile Mr. 

Hart was in Mr. Marshall’s office witness thought lie would 

ask Mr. Hart to include in the award a statement yhich he 

liked to use in writing an award, to the effect that the 

arbitrators had heard all the witnesses and had given full 
• ^ i 

weight to all the testimony. 

In this case the evidence has been reviewed apd there 
were a number of briefs on both sides. Witness packed up 
a pad and wrote on that pad what he had in mind and was 
debating whether he would ask that the stenographer be 
called back and the award changed, and then decided that 
perhaps he had better let it remain, and did nothing with 
it and laid it down on Mr. Hart’s desk, and it lpy there 
when Mr. Hart came back, and that is the pencil memoran¬ 
dum which has been identified above. 

W 7 hen Mr. Hart came back witness said to him tpat as a 
rule in making an award he liked to use the stateinent to 
the effect that the arbitrators had given due weight, and 
so forth, along the lines of the pencil memorandum, and 
he read to Mr. Hart what he had written. Hart said 

76 that was fine and he guessed that was a good idea 
and that he, Hart, would like to have that. Witness 

said he was welcome to it and passed it over to hini. 
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About Hint time the stenographer returned with the 
award and Hart called one of his girls from the office and 
told her to get the notary, and she said the notary had 
gone; then he told her to go to another office in the build¬ 
ing and get another notary. 

In a few minutes the young lady appeared and Mr. Hart 
introduced himself and Mr. Oehmann and the witness and 
he told her that thev wanted her to take their acknowl- 
edgment. 

They then stepped up to the table, witness signed the 
document, Mr. Oehmann signed it, and Mr. Oehmann 
handed the pen to Mr. Hart. Mr. Hart said this was a 
terrible reversal of what he had had in mind and didn’t 
know that he would sign it then, that he wanted to sleep 
over it, that he wanted to think it over. That was the first 
time that witness had any inkling, since along about 4 
o’clock that afternoon, that Hart was not going to ride 
with them 100 per cent on the figures that they had worked 
out. Witness said to Hart that thev had agreed on it and 
Hart said, “Yes,” but he could not sign it then, that he 
wanted to think it over. 

Witness was asked whether Hart had said whether his 
signature made any difference or not, and he said he didn’t 
remember but that he had made a statement to that effect 
during the afternoon but he didn’t remember Hart’s hav¬ 
ing stated at that particular time whether it made any 
difference whether he signed it or not. Witness knew it 
made no difference but didn’t know that Hart had said it. 
At the same time witness was urging that it be a unani¬ 
mous decision because it always seemed better to the wit¬ 
ness and a cleaner transaction if it was unanimous. 

Mr. Hart told the notary to remember him because he 
might be down to see her the following day and have her 
acknowledge his signature on it also. Witness and Oeh¬ 
mann acknowledged their signatures. The young 
77 lady notary left, the witness picked up the award 
—he was not sure whether he picked it up or Mr. 
Oehmann picked it up, but at any rate he got it in his 
hands and started to fold it and put it in his pocket, and 
Mr. Hart said they had several copies but they had signed 
only one copy and that that was the original. Hart said, “I 
may ride with you fellovrs in the morning and you had bet¬ 
ter leave that with me.” Witness replied that he was 
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anxious to have a unanimous award and if Hart] thought 
there was a chance of his changing his mind ana signing 
it in the morning the witness would leave it with him with 
the understanding that if he signed it in the morning Hart 
would immediately mail it to the witness and that if Hart 
decided not to sign it he would immediately mail it to him 
the first thing in the morning. Hart replied that was 
agreed, and asked “What about adding this stuff’’ that 
witness usually put in there himself. Witness said that he 
supposed they could do that. Witness stated to Efart that 
his thought would be that if Hart decided to sign this 
document that he sign it and send it to the witness, and 
then if he wanted to rewrite his decision, adding these 
statements, witness had given him, and have Oehrqann and 
Hart sign it up and acknowledge it and send it to him, and 
that if, on the other hand, Hart did not sign tli^ award 
which had just been agreed to that Hart would mjail it to 
the witness. Witness said to him, jokingly, not to lose 
it because it was rather important, and Hart opened a 
drawer of his desk and put it in and locked it, a,nd said 
that he never locked that drawer but that he was going to 
lock it that night and promised that “no one will touch 
that award until I sign it tomorrow morning or mail it on 
to you unsigned.” They then left Hart’s office. At the 
foot of the elevator shaft in the hall Mr. Oehmhnn and 
witness shook hands, and Oehmann’s statement to jfche wit¬ 
ness and witness’ statement to Oehmann could never be 


construed as two men who expected to meet eacji other 
again except by chance. 

Before they left Hart’s office the arbitrators had 
78 discussed their fees. While the stenographer was 
typing the award, Hart brought up the question 
about fees for their work. He argued that he had done a 
great deal of work, that he had studied all the briefs very 
carefully and that the matter had been a losing proposi¬ 
tion to him. Witness said he would ride along wit^h them 
on anything the other two agreed to as fair. They) finally 
agreed that each arbitrator was to make a charge bf $200 
for his services. They had made a previous charge of $200 
each. Hart said something about $250 or $300, and fitness 
said that he would ride along with them on anything they 
made it. After some further discussion they agreed on 
$200, and witness said that was agreeable to him. Hart 
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said the matter had taken a lot of his time, and referred 
to one or two cases he had been compelled to pass during* 
the dav while thev were there, and said he had lost as much 
as the fee charged in handling the case today. Witness 
understood that that fee was final and left. 

Hart and witness went down the street together and wit¬ 
ness said to him that he hoped he was going to sign the 
award and make it unanimous, and Hart replied by saying 
that he had “been left hanging out on a limb” and ex¬ 
hibited a great deal of feeling. Hart seemed to have some¬ 
thing on his mind. Witness said he had not left him hang¬ 
ing on a limb and Hart replied, “All right, but he had been, 
left hanging on a limb,” and witness again denied that he 
had anything to do with it, and that was the last time wit¬ 
ness saw Mr. Hart until he saw him in court on the morn¬ 
ing he testified. 

Witness was asked: 

“Q. In this conference on this day, or at any other time, 

was anything said about this award being tentative? A. 

Absolutely and positively not, sir. Not only was nothing 

said about it being tentative, but everything that any three 

men could possibly say as to this being final and absolute 

was said not onlv bv Mr. Oehmann and mvself but bv Mr. 

• » » » 

Hart as well.” 

Witness did not receive the award on the third morn¬ 
ing when he was to receive it, but identified a letter 
70 he received from Mr. Oehmann dated October 23rd, 
1931, a copy of which is attached to the plaintiff’s 
pleadings and marked Exhibit F which was offered in 
evidence. 

The Court’s attention was specifically called to that 
part of the letter which reads: 

“Since my leaving Mr. Hart’s office the evening follow¬ 
ing our conference relative to the dispute between The 
Rust Engineering Company and the Lehigh Structural 
Steel Company, I have been greatly disturbed mentally 
upon what I might consider my haste in signing of an 
award specifying a definite monetary consideration.” 

Witness then identified two letters which he had received 
from Mr. Hart, under date of October 26, 1931, which were 
offered in evidence. 
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The substance of the first letter, so far as it appertained 
to the issue now before the Court, was as follow^: 

“In compliance with your request by long distance tele¬ 
phone, I enclose herewith carbon copy of paper writing, 
the original of which was signed by you and John W. Oeh- 
mann, and acknowledged before a notary public, on the 
21st dav of October, 1931. 

“On October 23rd, 1931, Colonel Oehmann called at my 
office and ran a series of ink lines through his signature 
appearing on the paper herein referred to as the original.” 

The substance of the second letter, so far as it apper¬ 
tained to the issue before the Court, was as follows: 

“While preparing a minority report in the matter of 
the dispute between the Rust Engineering Company and 
the Lehigh Structural Steel Company, the mail brought to 
me a copy of Colonel Oehmann’s letter adressed to jyou un¬ 
der date of October 23rd, 1931. I note therein that v|ou were 
advised a copy thereof was being forwarded to me. ’ 

Witness also identified a letter of April 1, 1931, jwritten 
by the arbitrators, a copy of which is attached to the plain¬ 
tiff’s pleadings, marked Exhibit C and which was offered 
in evidence. 

On cross-examination by Mr. Sherier, attorney for de¬ 
fendant, witness testified as follows: 

80 He was asked if the amount of $2900 was |he dif¬ 
ference between the amount claimed by the Lehigh 
Company in Thomas’ brief and the amount that thhv ulti¬ 
mately allowed and he said, “No,” that there was a very 
much larger difference than that; that the amoufit that 
Hart, Oehmann and himself had checked up in goiiig over 
Thomas’ brief as against the amount they had arrived at 
in going over the Lehigh claim was a difference of $2900; 
that the Thomas figures were $2900 less than those that 
Oehmann and witness had been discussing. 

He was then asked if he split that figure and allowed 
$1450 more than they were claiming and he said, “No.” 
He was asked what disposition they made of that and he 
said that they compromised the figures that Oehmann and 
he had arrived at in going over the Thomas bri^f and 
compromised it by a split of $1450. Witness said he didn’t 
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know whether he was confused or whether counsel was, but 
the question of what the Thomas brief claimed did not 
enter into the figure they had arrived at. They were 
simply using the items set up in the Thomas brief and 
accepting them or cutting them down or throwing them 
out entirely, and after they arrived at that amount it was 
$2900 less than what they had previously gone over in the 
Lehigh document, but the Thomas brief was Lehigh's claim 
for the entire case; that the Thomas brief had called for a 
considerable amount in excess of what they had arrived at. 

He was then asked how they got the $1450 which they 
had agreed on and compromised on, and he said that they 
had gone over each item in the Lehigh document and the 
amount set up in the claim and had arrived at an amount 
that witness thought was a fair settlement, Hart riding 
along but not very enthusiastic about it. Then Hart stated 
that Thomas' brief was a fair statement of these items 
and they went through the Thomas items and threw some 
out and the same way with the other documents. When 
that addition was made, the items which they had allowed 
and agreed on—and in going over those items Hart had 
agreed with them he thought—was $2900 less than 
81 they had made out in the Lehigh document. That 
Hart said hb thought that seemed to be the amount, 
but witness thought they ought to split the thing. They 
thought they were entitled to $2900 more, working on the 
Lehigh document, but to arrive at something fail" he 
thought they ought to compromise it and witness thought 
they ought to split it and they added $1450 to Hart's 
figures. He called them the Hart figures because Hart was 
making them. As a matter of fact, while Oehmann and 
witness both had a pad and worked out the figures in the 
Lehigh document, Hart was working out the figures on the 
so-called Thomas brief. 

Witness' attention was called to page 6 of his affidavit, 
filed in the case, wherein he said: “The notary thereupon 
signed the acknowledgment, I then picked up the original 
award and folded it preparatory to pocketing it"; and 
he was asked to look at the award to see if there was anv 
indication of it having been folded. He looked at it and 
said there was no fold in the document and he said that on 
looking at it that it depended entirely on how far the mat- 
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ter of folding it had gone; that he started to fol(jl it, un¬ 
doubtedly. 

•> 

He was asked whether Hart requested a further hearing 
to be held on a further date and he said “Positively no.” 
He was asked if Hart did not state that he wanted to think 
the matter over until the next morning and he said,“Yes,” 
that “he wanted to sleep on the matter of signing.” It 
was agreed among the arbitrators that the award was to 
remain in Mr. Hart’s possession and the contents were not 
to he communicated to anybody, including the parties, but 

it was agreed that Mr. Hart should retain the document 

c? . 

until the following morning at which time if he signed it 
lie was to mail it to witness at once and if he failed jto sign 
it he was to mail it to witness at once. In leaving} ivitness 
Mr. Hart had said that he thought they ought not! to say 
anything to the parties in interest until Hart either signed 
or did not sign and that he had agreed that nothing con¬ 
cerning the award or the amount of the award should be 
said to either side until Mr. Hart had an opportunity 
82 to sign it; that the document was to be delivered to 
witness. i 

He was asked, was it to be delivered to anybody other 
than the arbitrators or to the parties in interest, and he 
responded: “Well, of course, by ‘delivery’ you m^an ac¬ 
tually passed over by hand, so it was not so delivered.” 

The witness was at liberty, as were the other arbitrators, 
to say to the parties that they had finished up the ca|se and 
had arrived at a decision, but not the amount of the award 
nor the conditions of it. 

Witness was asked if counsel understood him correctly 
to say that in the event Mr. Hart concluded to join nr the 
award that it was to be rewritten by him and signed by 
Mr. Oehmann and forwarded to witness for his signature, 
and he responded by saying “No” and that counsel did 
not understand him correctly to say that. He was asked 
what was to be done with the rough draft and he ^aid it 
was not a rough draft, that it was nothing more th[an an 
expression of opinion by the witness as to what hq as a 
rule liked to have in an award when he dictated it, that it 
had no bearing on this award. Witness thought lie had 
said nothing more than that it was an idea, and Hart asked 
him to let him have it and witness gave it to him. 
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Witness’ attention was then called to a part of his affida¬ 
vit as follows: 

“Hart thereupon stated that if he decided to add his 
signature to those of the other two arbitrators, he would 
rewrite the award including the wording set forth in the 
aforesaid pencil memorandum given him by your affiant, 
sign the award himself, secure a new signature of Oehmann 
and forward both papers to your affiant who would there¬ 
upon add his signature to the redrafted awgrd, acknowl¬ 
edge it before a notary and deliver it to the Lehigh 1 Com¬ 
pany. ’ ’ 

i 

He was asked if that happened and he said “No.” * He 
was then asked if lie swore to the affidavit and he said 
“Yes.” He said he thought counsel’s questions meant 
whether the matter reported in the affidavit had happened, 
and he said the matter reported in the affidavit did 
83 not happen. 

Then the following occurred: 

“Q. So the matter remained open, and, in fact, Mr. Hart, 
if he saw fit to rewrite the so-called award using the form 
that you desired and to secure Mr. Oehmann’s signature 
and put his own signature on it, then he would send it to 
you for your signature? A. No; he would send me both 
documents, signing the one we signed; if he wanted to use 
this award, he could sign it himself and send it to me for 
signature. ’ ’ 

He was then asked, until that was done if the matter 
was still under his control, and he said, “No, if I under¬ 
stand the arbitration law.” He said there was no agree¬ 
ment that no statement of the award should be given to 
the parties in interest until Hart had given notice of his 
final determination as to wffiat he was going to do, that 
they had agreed that the a\vard was not to be exposed to 
the principals until Mr. Hart had had time either to affix 
his signature in the morning or refuse to do so. 

His attention was then called to part of his affidavit, 
reading as follows: 

“It was thereupon agreed by all three arbitrators that 
no statement of the amount of the award should be given’ 
to the parties in interest until Hart had given notice of 
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his decision to sign or not to sign the award of the arbi¬ 
trators.” 

and he said that is exactly what he had been saying. Coun¬ 
sel responded by saying he did not think so, and the wit¬ 
ness said then it was his denseness. Witness said that as 
he understood what happened was that Hart had |until the 
next morning to ride or not to ride, and they had ag'reed 
up to that time that until they knew whether he would 
ride or not the next morning they were not to expose the 
amount of the award. Counsel then said that was pot what 
he said there, and witness said it was the fact. Counsel 
then read to him again part of the affidavit, which said 
“No statement of the amount should be given to the par¬ 
ties in interest until Hart had given notice of his 
84 decision to sign or not to sign the aw’ard,” and wit¬ 
ness replied by saying that he had until th4 follow¬ 
ing morning whether he would or would not sign. He was 
then asked if it were not a fact that Hart never ga\je notice 
of his decision one way or the other and witness said that 
was not the fact, that Hart had given him notice in the 
letter of October 26th that he would not sign, and {his was 
after Mr. Oehmann had stricken his name from it. 

He was asked if he were not quite anxious to getj back to 
New’ York on the day following October 21st and fie said, 
“Yes,” and was asked if he did not tell the other, gentle¬ 
men that he had to start another arbitration in New’ York 
the following morning and he said, “Yes,” that he pad one 
nearly every day. That as far as he knew’ Hart had never 
signed the award; he had never seen it. i 

He said that in dictating the award Hart included in the 
award an acknowledgment of his, Hart’s, own nanje along 
with the other two arbitrators; that was not becabse the 
matter w’as to be left open for further consideratioij, but it 
w’as because the matter w’as concluded and simply remained 
to be signed. Witness had no idea that Hart was npt going 
to sign that document until he refused to sign it. Judging 
from what Hart had said, witness had no thought that Hart 
w’as not going to sign that document until he refused to 
do it. I 

Redirect examination: 

There w r as no understanding between the arbitrators 
that the parties would not be told that there had been an. 


74 


LEHIGH STRUCTURAL STEEL COMPANY VS. 


award. Witness thought he was at liberty to tell them 
that there had been an award. He never mentioned the 
amount of the award to them or the fact that it was a sub¬ 
stantial amount or in any way referred to it until some 
days after the receipt of Mr. Oehmann’s letter; that there 
was no understanding between witness and Hart and Oeh- 
mann that witness should not tell the parties that there 
had been an award. That Mr. Thomas came to see the 
witness the following morning, representing Lehigh, and 
asked him what had happened, and witness told him that 
tliev had arrived at a final award but that he could 
85 not sav anything to him about it at that time but 
thought he should be able to tell, on the following 
morning. 

Witness was asked to look at a brief which Thomas had 
filed before the arbitrators and was asked whether that 
refreshed his recollection as to the total amount which Le¬ 
high had claimed against Rust, and he said it did and that 
the amount was in excess of $45,000. 

Mrs. Leona E. Bain, being called as a witness on be¬ 
half of the plaintiff and being duly sworn, said: 

Direct examination: 

She was a notary public on October 21, 1931, and still is. 
She has an office with the law firm of Smith, Deibert & 
Ristig, at 815—15th Street, Northwest. Identified her sig¬ 
nature on the typewritten paper signed by Charles L. Eid- 
litz and John W. Oehmann, and her seal. Said she signed 
it on October 21, 1931. Said she remembered the circum¬ 
stances under which the paper was signed and acknowl¬ 
edged; that she was called into Mr. Hart’s office at about 
5:45 p. m. \o witness the signatures to this document ; that 
it was signed and sworn to in her presence by Mr. Eidlitz 
and Mr. Oehmann; that Mr. Hart didn’t sign it because he 
said he wanted to think the matter over and if he decided 
to sign it he would come down to see her on the following 
morning. Witness knew nothing about the contents of the 
document. That was all that was said in her presence. 
Mr. Oehmann had signed it in her presence. 

Her attention was called to the fact that Mr. Oehmann’s 
signature had been deleted and said that it had not been 
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done in her presence. His signature was on theije when 
she last saw the document. 


Ringgold Hart, being called as a witness on b<| 
the plaintiff and being duly sworn, said: 

Direct examination: 


half of 


86 His name is Ringgold Hart, is a member of the bar 
of this court and has been such for many Years; a 
member of the firm of Whit-ford, Marshall & HaH, with 
offices at 815 Fifteenth Street. He was one of tlie arbi¬ 
trators in the controversy between the Lehigh Company and 
the Rust Company. That, he dictated in part thje type¬ 
written document dated October 21, 1931, which was signed 
by Messrs. Eidlitz and Oehmann; could not tell th|o exact 
words in which it was dictated, but could tell the circum¬ 
stances under which it was dictated. Witness sthted to 
Mr. Eidlitz that he might dictate the award, as it |vas his 
award, but Mr. Eidlitz requested that witness dictate it 
upon the theory that the stenographer was more familiar 
with witness’ dictation. Witness told him that it] would 
not make any difference but if he wanted it as a mere matter 
of form witness would do it. Witness started dictating and 
had not gotten very far when Eidlitz interrupted, and, be¬ 
tween the two of them, the paper was dictated, mostly 
Eidlitz’s dictation. With respect to the acknowledgment, 
witness gave him the form of acknowledgment which he 
thought he took off a deed. Witness dictated the acknowl¬ 
edgement. Witness sent for the notary. Called tor the 
notarv in his office and evervbodv had gone for the evening, 
and witness sent downstairs for a notary who came up; 
introduced the notary to Messrs, Eidlitz and Oehma|nn and 
told her they wanted to sign and make acknowledgment of 
their signatures, which they did. Witness refused to sign 
it. Told the notary that in event he determined to si^n it he 
would see her the next morning. Witness took thd paper 
and went to the safe and found the safe closed and every¬ 
body gone. Witness didn’t know the combination. |Didn’t 
say he was going to send it to Eidlitz the next day. 

Witness was asked to state what was said about the 
paper and he said that he was to put the paper in the safe 
for safekeeping and, when it w r as discovered that t^ie safe 


76 


LEHIGH STRUCTURAL STEEL COMPANY VS. 


was closed, lie put the paper in the middle drawer of his 
desk and locked it with the statement that no one 

87 would touch it there. lie was not to send it to Mr. 
Eidlitz unless he determined to sign it the following 

morning. If he did not determine to sign it he was not to 
send it to him. Two of them had signed it with an under¬ 
standing. It was stated in event that witness joined in the 
finding of the two that an additional paper was to be pre¬ 
pared with the same amount named therein, but the wording 
was to be at greater length, and in event witness did not 
sign it then it was an open question for the taking of fur¬ 
ther testimony upon monetary damages. Witness bad said 
that, Oehmann had said it, and he thinks Eidlitz had said 
it. It was further said, it was distinctly understood that 
they, under no circumstances, were to make known the 
contents of this paper, whatsoever. 

Witness gave Mr. Sherier some affidavits which Mr. Slie- 
rier prepared, about the circumstances of the signing of 
the paper. Counsel for plaintiff had asked witness to give 
him a written statement about the circumstances of the 
signing of the paper, that witness had told Mr. Wheatley, 
counsel for the plaintiff, that witness had conferred at 
great length with Mr. Wheatley, counsel for plaintiff, and 
had told him all about it. 

Witness was asked under what circumstances was Col¬ 
onel Oehmann’s name stricken from the paper, and said 
that the morning following October 21, 1931, he called Col¬ 
onel Oehmann, who is the Inspector of Buildings at the 
District Building, about an entirely different matter, and 
after he had talked to him about that matter—he believed 
it was a zoning question but he was not sure—Colonel 
Oehmann told him that he wanted to see him about this 
paper. Whether Colonel Oehmann said he was going to 
strike his name from it at that time, witness did not know, 
but Colonel Oehmann said he had concluded that evidence 
must be introduced as concerns damages in dollars and cents 
because no such evidence had been introduced. Witness 
told him that the paper was in his desk and available at 
anv time. 

88 Colonel Oehmann came to witness’ office on the fol¬ 
lowing morning, which was the 23rd, and talked to 

witness about it. Witness took the paper from the center 
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drawer of his desk and put it on his desk and sakjl, “ There 
is the paper” and Colonel Oehmann struck his Signature 
from it, or lines over his signature, and made the notation 
which appears at the bottom of the paper below thp notary’s 
acknowledgment. That was on the 23rd. 

On the 21st the three arbitrators had been togetjher from 
9 o’clock in the morning until ten minutes of 6 discussing 
the case. Witness onlv made one set of figures that was 
called off by Eidlitz and Colonel Oehmann. They were from 
typewritten briefs submitted by the two companies con¬ 
cerned. Witness took down the figures that they called 
off and told them why he wanted them. The exhibits were 
discussed among them at length. It was a matjter of a 
day’s conference. I 

When Mr. Eidlitz left witness that evening, witness ex¬ 
pected to have some more conferences with him'if it be¬ 
came necessary. Witness knew Eidlitz had an appointment 
the following dav; and that was the reason why he would 
not comply with witness’ request to consider the matter the 
next dav and hold a session. i 

Witness identified the pencil memorandum referred to 
hereinabove as the same document to which he | had re¬ 
ferred in his affidavits filed in the case, and said that the 
pencil memorandum had been written by Mr. Eidlitz in 
witness’ presence. 


Cross-examination : 


Did not ask Mr. Eidlitz to leave that pencil memorandum 
with witness to be used by him in future arbitrations. The 
object stated by Mr. Eidlitz in leaving it was that in event 
witness determined he would join with the other two ar¬ 
bitrators, Eidlitz wanted the award of the arbitration set 
forth in greater detail. If witness did not join thiere was 
unquestionably to be a further hearing. That vf as wit¬ 
ness’ understanding, and witness understood 'that the 
89 other two arbitrators were having the same under- 
standing. j 

Neither the typewritten paper signed on October ^1,1931, 
nor the pencil memorandum, had ever left the witness’ pos¬ 
session until they were produced in court. Request was 
made for it but witness refused to deliver it to anyope. 

Mr. Eidlitz had suggested, and the other arbitrators had 
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agreed, that no mention was to be made of the fact that a 
so-called award had been made or the amount, or anything 
else. Witness had a call at his home from a representative 
of the Rust Company, and refused to tell him any thing 
that took place. Witness told him that the arbitrators 
had bound themselves to secrecy about the matter. 

Redirect examination: 

Didn’t think that he told the Rust Company whether there 
had been an award or not. Didn’t tell them whether the 
arbitrators had concluded their work or not. 

John W. Oehmann, being called as a witness on behalf 
of the plaintiff and being duly sworn, said: 

Direct examination: 

My name is John W. Oehmann, colonel in the Reserve 

Corps and building inspector of the District of Columbia. 

He was one of the arbitrators selected bv the Lehigh and 

Rust Companies to determine their differences. 

He said that he signed the paper purporting to be signed 

by him on October 21, 1981, before the notary, Mrs. Leona 

E. Bain, and that Mr. Eidlitz signed it in his presence. He 

was asked what he said to the notarv when he and Mr. 

* 

Eidlitz signed it, and he answered bv saving that he didn’t 

know that he said anything to her. That he acknowledged 

it and swore to it, and Mr. Eidlitz did the same. Didn’t 

know that he handed it to Mr. Hart; didn’t know who did. 

Mr. Hart was there, but could not state what Mr. Hart said 

about it. Knows that Mr. Hart put it in a drawer. Did 

not know what was said among the three of them at 

90 the time the paper was signed. Didn’t recall any 

particular words at the time the paper was signed. 

Had been together all day from 9 o’clock in the morning in 

discussing the matter and discussing various figures. 

Witness and Eidlitz and Hart had gone over the claim 

submitted by the Rust Company to the Government and the 

briefs submitted bv the attornevs on both sides. Had onlv 

gone over the claim that had been submitted bv the Rust 
* ^ 

Company to the Government as to what was pointed out in 
the lawyers’ briefs, and so forth. There was a tremendous 
lot of documents that had been before the arbitrators for 
weeks, and they had gone over these for a long time. 
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On the particular day in question they had made a sort 
of recapitulation and adjourned for lunch and c^me back 
and they made figures as to how they arrived at iheir con¬ 
clusions and, when they got through, it figured^ $27,000. 
Then the paper, which the witness signed, was dictated; 
that is, Mr. Hart actually dictated the whole ojf it, but 
didn’t recall whether it was both the top part; and the 
bottom part. When he dictated the part at the bottom, 
in which his name appears, he made a statement that he 
reserved the right to sign it, that he was not prepared to 
sign it but would reserve his decision until a l4ter day. 
He was asked if Mr. Hart dictated the three signature 
lines and said whatever was there he thought If art dic¬ 
tated; it was all dictated bv him, but witness made no at- 
tempt to follow it and could not make that statement. Wit¬ 
ness signed the paper before a notary and gave it to Hart. 
Tt was given to Hart to be kept there until Mr. Hart had 
made his decision and, after Mr. Hart decided to jpin with 
them, he would sign that paper; if not, he reserved his 
decision to make a minority report, and also, if ho (jlid, that 
this was to be redrafted in accordance with th^ pencil 
memorandum of Mr. Eidlitz, and the three of them were 
then to sign that new draft which was in accordance with 

v i 

this pencil memorandum. If Mr. Hart agreed with the 
other two, he was to sign it and hand it ori to Mr. 
91 Eidlitz and that would make it unanimous. If Mr. 

Hart disagreed he would prepare a minority; report, 
but that would still be reserved so far as the arbitrators 
were concerned. 

The pencil memorandum was prepared while th|e type¬ 
written memorandum was being typed by the stenographer. 
Eidiltz stated that the thing was to be under oath a^d that 
it was not full, that is, clear enough to set forth the situation 
in regard to taking the oath in determining the amount of 
money. The pencil memorandum was not complet^. Mr. 
Eidlitz was writing it in his lap while the typewritten paper 
was being prepared by the typist. The pencil memorandum 
was being prepared by Mr. Eidlitz and when the typewritten 
paper came back witness signed it and so did Mr. Eidlitz. 
If the typewritten paper was signed by Mr. Hart f;hen it 
was to be announced to the parties concerned. The t^ine set 
for Mr. Hart to sign it was the next day and if he signed! 
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it lie was to send it to Mr. Eidlitz, and if he didn’t sign it 
he reserved the right to prepare a minority report setting 
forth his position in tlie matter. 

He was asked to state the circumstances under which he 
struck his name off the paper, and he said that he called 
up Mr. Hart and told Mr. Hart that the question of making 
a monetary award without a statement of fact in that thing, 
and the way he felt about it was that he would be getting 
himself into trouble if the arbitrators attempted to set up 
an award, and that the Rust Company might find a dis¬ 
crepancy in it and then they would come to the arbitrators 
right away to explain that particular amount. 

He was then asked: 

“Q. In other words, you had changed your mind? A. I 
had changed my mind, because even Mr. Eidlitz in two days, 
or even two weeks following the announcement of this 
award—nobodv would be able to tell how thev arrived at 
the amount, and it bothered me, and I felt that nobody 
could tell in that time how it was arrived at, so soon after 
Hint, and T thought-” 

92 Witness went to Mr. Hart’s office and scratched his 
name off and wrote at the bottom what is found 
there. The words at the bottom of the typewritten paper, 
dated October 21, 1931, signed by witness and Eidlitz, are 
in the handwriting of the witness; and then he wrote Mr. 
Eidlitz a letter dated October 23, 1931, which had been 
offered in evidence. 

Cross-examination: 

Mr. Hart asked Mr. Eidlitz to dictate the paper to the 
stenographer. Mr. Eidlitz suggested that Mr. Hart do it 
as his stenographer was more familiar with his dictation 
than he would be with his own language, and Mr. Hart said, 
“with the understanding that this is not my paper—I am 
only doing this as a favor to you,” and started to dictate 
and, between Mr. Hart and Mr. Eidlitz, after suggestions 
from one to the other, the paper was* dictated. Witness 
did not recall who made the suggestions as the matter of 
Ihe preparation of the paper was immaterial to him, but the 
paper was finally dictated and typed. It was Mr. Hart’s 
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actual dictation with criticisms from time to time suggested 
by Mr. Eidlitz as to what was to go in there. 

It w^as agreed that the paper remain in the possession of 
Mr. Hart pending Mr. Hart’s decision to sign it. If Mr. 
Hart decided not to sign it, the question of taking further 
evidence was left open. It had been argued all that after¬ 
noon whether or not evidence would be necessary! by wit¬ 
nesses. 

The contents of the paper were not to be made known to 
the parties until Mr. Hart’s decision had been announced. 

"Witness telephoned Mr. Hart and talked the matter over 
the telephone with him the next morning and tolct him of 
witness’ decision to strike his name from the paper. He 
could not say whether the contents of the paper wefe made 
known to the parties before the filing of this suit, and as far 
as he knew his answer would be “No.” 

03 Charles L. Eidlitz, being recalled as a witjiess on 

behalf of the plaintiff, said: | 

i 

Direct examination: 

| 

On October 21, 1931, it was definitely understood that 
the arbitrators had all the evidence they could use, jail the 
evidence they could digest and that that was a final con¬ 
clusion of the case. ! 

Absolutely nothing was said by Mr. Hart as to why he, 
Mr. Hart, was dictating the award. He was dictating it 
because witness felt that Hart, being a lawyer, it \yas up 
to him to do the dictating of the agreement. Nothiiig was 
said to the effect that in event Hart determined tb join 
with the other two that he would rewrite and dicjtate a 
redraft in accordance with the pencil memorandum, to 
which reference has been made. It was distinctly Agreed 
that the original paper was not to be changed in any way. 

i 

Cross-examination: 

There was no understanding that Mr. Hart would re¬ 
write the original award. He was to prepare a supple¬ 
mentary report. 

Witness was asked what he meant in his affidavit by the 
following statement: 

6—5632a 
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“Hart stated that if he decided to add his signature to 
those of the other two arbitrators that he would rewrite 
the award, including the wording set forth in the aforesaid 
pencil memorandum given him by your affiant, sign the 
award himself, secure a new signature of Oelimann and 
forward both papers to your affiant who would thereupon 
add his signature to the redrafted award and acknowledge 
it before a notary.” 

He answered that he meant exactly what he said, that 
he, Hart, would sign and swear to it himself, meaning the 
new document. He would not rewrite the one that had been 
sworn to. 

Counsel asked witness if he did not say “he would re¬ 
write the award including the suggestions you made, 7 ’ and 
the witness answered by saying, “Rewrite”, as he under¬ 
stood the English language, means to prepare a new docu¬ 
ment. Counsel asked him if he meant that there would 
be two documents and he said “Yes”, and he asked 
94 him what was the occasion for having two and the 
witness replied that “as he sees it now, it would have 
been pretty good to have two for Lehigh. 7 7 

“Q. Which one would have been effective? A. The first 
one. 

“Q. If Mr. Hart had concluded to join you then, he would 
then had to write a new award following your suggestions, 
and the first award would have been effective? A. Yes, 
sir.” 

He was asked why he wanted to rewrite it, and he said 
he would have had a little better sounding document, that 
was all. There was nothing in the rewrite that changed 
it in the amount. The amount was the same. It was simply 
going into a little further explanation about what the arbi¬ 
trators had found. Witness 7 attention was called to the 
figures “$27,000 even, 77 in the pencil memorandum, and 
he was asked if that was not the same amount that was 
in the original. He said no, it was not, that he did not 
have the figures before him at the time he was writing the 
pencil memorandum, and that the pencil memorandum was 
purely to indicate the amount agreed upon, that the “$27,- 
000 77 as written in there was simply an indication, he didn’t 
have it in detail, that the paper was a scribble, and was 
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not an official amount; that the $27,000 was simply identi¬ 
fying the award that they had arrived at. 

j 

i 

The above is the substance of all the evidence. 

(After argument by counsel, the Court decided jthe case 
as follows:) 

“The Court: It is hardly necessary for the Court to pass 
upon the award if I decide one or the other matjters ad¬ 
versely to the plaintiff. However, I have given consid¬ 
erable study to the cases covering all the subjects since 
the whole matter has been presented to me and it is fresh 

in my mind. 

•/ 

“I think the word “commerce” as used in this statute 
is not sufficiently broad to cover the erection of tjie steel 
structure. 

“In those decisions the word “traffic” is used, the word 
“transportation” is used, the word “Intercourse” (is used, 
and then it says that “commerce” is only one of those 
elements but its essentials include other things >vith it, 
embracing the buying and selling incidental tp trans- 
.95 portation, and so on. I would have to hold }f I em¬ 
ployed a man to put a bay window on my hoiiise that 
that is not commerce. I think when the Rust. Company 
employed the Lehigh Company to put the steel structural 
work in the Government Printing Office addition that was 
not commerce. 

“On the second proposition, of the ninth section of this 
Act of 1925, I would hold that that section differs essen¬ 
tially from Section 8 which has to do with maritime Affairs; 
that in this case, in Section 9, the parties must n|>t only 
agree to arbitrate but they must also agree that they are 
going to waive their trial according to the law of tljie land 
or a common law court or common law’ jury, and that they 
are going to throw up that process and submit to th^ juris¬ 
diction of the Court, on motion in some manner, to enter 
a judgment upon the finding of the Arbitration Boafd very 
much the same as the common law court enters a judgment 
upon the verdict of the jury. Now, unless the parties have 
expressly agreed to waive the due course of the common 
law, in accordance with the law of the land, I don’t think 
the Court should read that into their agreement or can 
read it into this statute. 1 
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“I think the statute says that if the parties agree that 
a court may give a judgment on an arbitration and if they 
agree on the court that court may do it; and, if they don’t 
agree to the specific court, then the court having jurisdic¬ 
tion of the place where the arbitration is made, shall have 
jurisdiction to enter a judgment. 

“I have held against the plaintiff in that case, also. 

“Now, with a decision against the plaintiff on both of 
those two items, I doubt the advisability, after having 
given the matter further consideration, of going into the 
decision of the third point, as to whether this award was 
a valid award. However, since the matter has been heard, 
I will pass on that issue and give my opinion on it so that 
vou mav have it for whatever it is worth. 

i •/ 

“I think in this case these parties have had this matter 
before the Arbitration Board for a period of about six 
months and after a full and final hearing during all of 
that time, and then, after a whole day’s conference, from 
9 o’clock in the morning until 6 in the afternoon on October 
21, 1931, two of the three arbitrators agreed finally to a 
decision. Thev not onlv agreed to it but both men, being 
men of intelligence and wide experience, had it written 


up and signed their names to it; after having it dictated and 
reading it, and seeing it in print they then went further 
and acknowledged it before a notary public; and then it 
was held in abeyance as to whether the report of the arbi¬ 
tration was to be made unanimous or not. The idea that 


there was to be a minority report filed, or whether it was 
going to be unanimous, seemed to be the principal ques¬ 
tion. The reason given by Mr. Oehmann for withdrawing 
his signature is that he wanted further evidence. Well, 
it seems to me that having signed the form of the award, 
he could not two days later withdraw it when the thing 
had been settled and determined and the parties’ rights 
vested. On that point my opinion would be, from all 
96 the evidence in the case, that there was an award in 
this case. 


“I don’t know whether that is going to help any in mak¬ 
ing the finding; but, under the circumstances, the motion 
for judgment, which is the matter before me, will be 
denied.” 


I 
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Thereupon the plaintiff duly noted an exception to the 
ruling of the Court on the grounds stated in the argument, 
to wit, that the facts showed that the contract arid trans- 
actions of the parties were within the United States Arbi¬ 
tration Act, that such transactions were commerce within 
the meaning of the United States Arbitration Act, that the 
proper proceeding was a motion to confirm un^ler the 
United States Arbitration Act, that it was not necessary 
that the parties in their agreement had agreed thatj a judg¬ 
ment of a court should be entered either specifying the 
name of the court or otherwise since they had agreed that 
the decision of any two arbitrators should be binding, and 
that the Court should not deny and overrule the motion 
of the plaintiff, but should grant the same; and the plaintiff 
thereupon noted an appeal to the Court of Appeals of the 
District of Columbia from the ruling of the court hnd the 
order thereon. 

And the plaintiff prays that the Court now sign and 
seal this, its Bill of Exceptions, and that the same be made 
a part of the record in this cause, which is accordingly done, 
now T for then, this 24th dav of February, 1932. 

DANIEL W. O’DONOGHUEi 

Justice. 

i 

I 

Service of copy acknowledged this 25th dav of January, 
1932. * | 

JOSEPH T. SHERIER, 

Attorney for Defendant. 


We consent. 

JOSEPH T. SHERIER, 

Attorney for Defendant. i 

M. 85, p. 100. j 
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Statement of Facts 

This is a general (Rec. 52) and special appeal 
(Rec. 53-54) from an order of the Supreme Court of 
the District of Columbia denying a motion (Rec. 
25) under the United States Arbitration Act (Rec. 
29-30) for confirmation of an award. (Order of 
Court, Rec. 51-52). 
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i 

The plaintiff filed a declaration (Rec. 2-5) on an 
award of arbitrators, amounting to the sum of 
$27,912.72, and interest thereon from October 21, 
1931. It set forth that the plaintiff and defendant 
had entered into a contract, a copy of which was at¬ 
tached thereto and marked Exhibit “A” (Rec. 10- 
21), by the terms of which it was agreed, among 
other things, that the plaintiff would furnish and 
erect for the defendant the structural steel according 
to the plans and specifications for an extension of 
the Government Printing Office in Washington, D. C. 
By the terms of said contract the plaintiff was to 
start the erection on January 15, 1929, and to com¬ 
plete the same on or before April 15, 1929, and time 
was made of the essence of the contract. Another 
provision in said contract was to the effect (Article 
25) (Rec. 20) that disputes should be referred to 
arbitrators and the decision of any two should be 
binding. 

A dispute arose. Plaintiff demanded arbitration 
under the terms of the contract and defendant 
agreed thereto. Three arbitrators were appointed, 
Charles L. Eidlitz, John W. Oehmann and Ringgold 
Hart, and the arbitrators took oath in due form 
of law (Rec. 21). The arbitrators thereafter de¬ 
manded briefs from the parties, and said that when 
they had the briefs they believed they would be in 
a position to render a full and complete and final 
decision (Rec. 21-22). Plaintiff’s brief, filed before 
the arbitrators, claimed a balance of $45,149.07 
(Rec. 4); the defendant’s brief, filed before said arbi¬ 
trators, admitted an indebtedness of $9,371.31, but 
denied liability for the remainder. 

The declaration then proceeds (Rec. 4-5): 
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‘ 4 Thereafter, on October 21, 1931, the arbi¬ 
trators at 815 15th Street, N. W., Washington, 
D. C., duly determined the matter and made 
their award in writing. By said award, two 
of the arbitrators, to-wit, Charles L. Eidlitz 
and John W. Oehmann, decided and deter¬ 
mined in writing that the defendant, The Rustj 
Engineering Company, is indebted to the 
plaintiff, Lehigh Structural Steel Company, inj 
the amount of $27,912.72 in full settlement of 
all claims of the plaintiff against the defend¬ 
ant inclusive of interest to date thereof. Said 
award was duly signed by a majority of the 
arbitrators, to-wit, Charles L. Eidlitz and 
John W. Oehmann, on October 21, 1931, and 
duly acknowledged as their finding by the said 
two arbitrators before a notary public on said 
date. A copy of said award as made by said 
arbitrators and acknowledged is attached 
hereto and marked Exhibit “D” and prayed 
to be read as a part hereof as though fully 
set forth herein. 

“On the 23rd of October, 1931, said John 
W. Oehmann drew a line through his signa¬ 
ture to said award and added the following 
statement in writing to said award, ‘My 
signature removed October 23, 1931, in order 
that satisfactory proof must be presented be¬ 
fore monetary damages can be determined 
(Signed) John W. Oehmann .’ A copy of, the 
paper as changed by said John W. Oehmann 
is attached hereto and marked Exhibit “E” 
and prayed to be read as a part hereof. 

“The plaintiff avers that as soon as the 
arbitrators had rendered their awnrd their 
powers and duties under the submission had 
ended and that they were powerless to revoke 
or amend the award or to initiate a rehearing 
or render a substitute award without the con- 
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sent of the parties and that the parties have 
not so consented/’ 

A eop3~ of the award in dispute was attached to 
the declaration as Exhibit D (Rec. 22). 

At the time of the filing of the declaration plain¬ 
tiff filed a motion to confirm the award under the 
United States Aribitration Act (Rec. 25). Relevant 
excerpts from this Act may be found on pages 29 
and 30 of the record. Said motion was accompanied 
by the affidavit of Charles L. Eidlitz (Rec. 32-34), 
one of the arbitrators, who subsequently made 
another affidavit in answer to the affidavits of the 
other two arbitrators submitted by the defendant 
(Rec. 46-51). 

Defendant’s plea (Rec. 34-36) admits the original 
contract as alleged by the plaintiff and the agree¬ 
ment to arbitrate. With respect to the arbitration 
it says, as follows (Rec. 35-36): 

“The defendant denies that on October 21, 
1931, or at any other time the arbitrators duly 
determined the matter in controversy and 
made their award in writing. It denies that 
Charles L. Eidlitz and John W. Oelimann, two 
of the arbitrators, finally decided and deter¬ 
mined in writing that this defendant is in¬ 
debted to the plaintiff in the amount of 
$27,912.72 and says that the award alleged 
in the declaration to have been made was not 
intended, considered or treated bv Ihe said 
arbitrators as a final award, but that it was 
distinctly understood and agreed by the ar¬ 
bitrators that the so-called award signed bv 
Eidlitz and Oelimann was not final, but merely 
tentative and was not to become final until 
after further consideration by the arbitrators 
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of the matters in dispute; and this defendant 
says that it was distinctly and specifically 
agreed by said arbitrators that said alleged 
award, being tentative only, as hereinbefore 
alleged, was not to be published to the parties 
in interest or anybody else and in fact was 
never so published. 

4 ‘The defendant admits that on the 23rd day 
of October, 1931, before the publication of the 
alleged award declared upon, and before noti¬ 
fication of the contents thereof to the parties, 
and while the matters in dispute were still 
under consideration by the arbitrators, and 
before anv final determination of the issues 
involved had been reached by the arbitrators, 
the said John W. Oehmann, as alleged in the 
sixth paragraph of the declaration, struck his 
signature from said alleged award. 

1 ‘ This defendant savs that no final award 
having been made by the arbitrators on Oc¬ 
tober 21, 1931, and no publication of the al¬ 
leged award having been made, and the mat¬ 
ters in dispute between the parties being 
undertermined and still under consideration 
by the arbitrators, the said John W. Oehmann 
had, as aforesaid, reserved the right to recon¬ 
sider his tentative award and to amend or 
revoke the same if in his judgment said award 
was not a fair and just one.” 

The affidavits of Oehmann and Hart (Ree. 43-45) 
were filed by the defendant. Objections to the grant¬ 
ing of the plaintiff’s motion to confirm the award of 
the arbitrators (Rec. 38-43) were also filed by the de¬ 
fendant. 

The motion to confirm the award came on for 
hearing before Mr. Justice O’Donoghue in the Su¬ 
preme Court of the District of Columbia on January 




6 


20, 1932 (Rec. 56). The three arbitrators and the 
notary, who took the acknowledgement, were called 
to the witness standby the plaintiff (Rec. 57-83). The 
issue of fact made by the motion and objection was 
decided by the court with plaintiff. The court held, 
in substance, that two of the three arbitrators agreed 
finally to a decision and that, having signed the 
award, one of the arbitrators could not two days 
later withdraw from it when the matter had been 
settled and determined and the parties’ rights vested 
(Rec. 84). The court however held that the contract 
and transactions of the parties did not come within 
the definition of “commerce” as used in Sections 1 
and 2 of the United States Arbitration Act and, as 
there was no provision in the agreement that a judg¬ 
ment should be entered upon the award either with 
or without specifying the court, that no judgment 
could be entered under Section 9 of the Act. The 
court thus decided the issue of fact raised bv the 
motion for the plaintiff, but held it could not grant 
the motion because of the court’s construction of 
this Act. 

The court thereupon denied the application for 
confirmation under the United States Arbitration 
Act and refused to confirm the aw’ard (Court’s 
opinion, Rec. 83-85). 

The Arbitration Act w~as passed in 1925 and is em¬ 
braced within Title 9 of the United States Code. Its 
obvious purpose was to enable parties having dis¬ 
putes within the jurisdiction of the Federal Courts 
to have those disputes arbitrated and thus relieve 
the congestion of the courts. The parties hereto 
agreed to an arbitration, and that such arbitration 
should be biding upon the parties. The court below’ 
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finds that the arbitration was complete and final, j 
but plaintiff submits, by a too rigid construction of 
the Act by the court below, plaintiff has been de¬ 
prived of the benefits of the Act. 

Assignments of Error 

The plaintiff, for assignments of error herein, 
says: j 

1. The court erred in holding that the word “com- j 
merce” as used in the United States Arbitration 
Act is not sufficiently broad to cover the contract 
and transactions in this case. 

2. The court erred in not holding that the contract 
and transactions in this case were commerce within 
the meaning of the United States Arbitration Act. 

3. The court erred in holding that the Ninth Sec¬ 
tion of the United States Arbitration Act requires j 
that the parties must not only agree to arbitrate but j 
they must also agree that they waive their trial ac¬ 
cording to the law of the land or a common law court, j 
that they are going to throw up that process and sub¬ 
mit it to the jurisdiction of the court on motion to 
enter a judgment upon the findings of the Arbitra¬ 
tion Board. 

4. The court erred in holding that unless the 
parties have expressly agreed to waive the due 
course of the common law that the court should not I 
read into their agreement a compliance with the 
statute. 

5. The court erred in holding that unless the par- | 
ties have agreed that a court may give a judgment | 
on the arbitration award that the Arbitration Act is 
inapplicable. 
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6. The court erred in not holding that the proper 
proceeding under the contract, transactions and 
award in this case was a motion to confirm under 
the United States Arbitration Act. 

7. The court erred in holding that a motion to con¬ 
firm the award in this case under the contract, trans¬ 
actions and award in this case was not the proper 
procedure. 

8. As the parties in their agreement had specified 
that the decision of any two arbitrators should be 
binding, the court erred in holding that an agree¬ 
ment in order to come within the United States Ar¬ 
bitration Act had to provide in addition that a judg¬ 
ment should" be entered either specifying the court 
or otherwise, before the United States Arbitration 
Act was applicable. 

9. The court erred in denying and overruling the 
plaintiff’s motion for a confirmation of the award. 

10. The court erred in not granting the plaintiff’s 
motion for a confirmation of the award. 

ARGUMENT 

Interpretation of Sections 1 and 2 of the 
Arbitration Act 

Section 1 of the Act of February 12, 1925, now 
known as Article 9, United States Code, provides: 

“Commerce as herein defined means com¬ 
merce among the several States or with for¬ 
eign nations or in any Territory of the United 
States or in the District of Columbia, * * * or 
between the District of Columbia and any 
State. * * * ” 
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Section 2 provides: 

“A written provision in any • * * contract 
evidencing a transaction involving commerce 
to settle by arbitration a controversy there¬ 
after arising out of such contract or transac- 
action * * * shall be valid, irrevocable and en¬ 
forceable save upon such grounds as exist at 
law or in equity for the revocation of any con¬ 
tract. 7 7 ! 

I 

The lower court held that this transaction did not 
come within the meaning of that section of the law 
and that plaintiff could not invoke this Act because 
its transaction was not commerce. | 

It is respectfully submitted that the parties 7 con¬ 
tract comes within the meaning of that act. 

Plaintiff, a corporation of Allentown, Pennsyl-j 
vania, was required to furnish the labor, material, 
tools and equipment required to deliver and erect j 
and complete certain work and material on the Gov¬ 
ernment Printing Office. The parties agreed, in para-| 
graph 25, to submit any differences to arbitration | 
and the decision of any two thereof should be bind¬ 
ing. 

In Kidd vs. Pearson, 128 U. S. 20, quotation from 
page 21, the Court said as follows: 1 

“The functions of commerce are different. 
The buying and selling and the transportation 
incidental thereto constitute commerce; and 
the regulation of commerce in the constitu¬ 
tional sense embraces the regulation at least 
of such transportation. The legal definition 
of the term is given by this court in County 
of Mobile vs. Kimball, 102 U. S., 691, 702, 26; 
238, 241, as follows: ‘Commerce with foreign 
nations and among the States, strictly con- 


\ 
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sidered, consists in intercourse and traffic, in¬ 
cluding in these terms the navigation and the 
transportation and transit of persons and 
property, as well as the purchase, sale and 
exchange of commodities.’ ” 

Welton vs. Missouri, 91 U. S. 275, quotation from 
page 280: 


‘ ‘ Commerce is a term of the largest import. 
It comprehends intercourse for the purpose 
of trade in any and all its forms, including the 
transportation, purchase, sale, and exchange 
of commodities between the citizens of our 
country and the citizens or subjects of other 
countries, and between citizens of different 
States.’ ’ 

County of Mobile vs. Kimball, 102 U. S., 691, quo¬ 
tation from, page 702: 

“Commerce with foreign countries and 
among the States, strictly considered, con¬ 
sists in intercourse and traffic, including in 
these terms navigation and the transporta¬ 
tion and transmit of persons and property, 
as well as the purchase, sale, and exchange of 
commodities.” 

United States vs. Basic Products Company, 260 
Fed., 472, quotation from 4S0: 

“Commerce among the States, within the 
exclusive regulating power of commerce ‘con¬ 
sists of intercourse and traffic between their 
citizens, and includes the transportation of 
persons and property, as well as the purchase, 
sale, and exchange of commodities’ (citing 
cases) all such commerce includes, not only 
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the actual transportation of commodities and 
persons between the States, but also the in¬ 
strumentalities and processes of such trans¬ 
portation. That it includes all the negotia¬ 
tions and contracts which have for their ob r 
ject, or involve as an element thereof, such 
transmission of passage from one State td> 
another.’ ’ I 

i 

i 

Dahnke-Walker Co. vs. Bondurant, 257 U. S. 282^ 
quotation from page 290: | 

i 

i 

“Such commerce is not confined to trans¬ 
portation from one State to another, but com-J 
prebends all commercial intercourse between 
different States and all the component partsj 
of that commerce .’ 9 

j 

Gibbons vs. Ogden, 9 Wheat. 1, quotation from 
page 188: j 

i 

i 

“The counsel for the appellee would limit it 
to traffic, to buying and selling, for the inter- j 
change of commodities, and do not admit that 
it comprehends navigation. This would re¬ 
strict a general term, applicable to many ob¬ 
jects, to one of its significations. Commerce, 
undoubtedly, is traffic, but it is something 
more: it is intercourse.” 

The definition of “commerce” as contained in the ! 

i 

Federal Trade Commission Act, Title 15, Section 44 
of the United States Code, is identical with the 
definition of commerce as contained in Section 1 of 
the Arbitration Act, and reads as follows: 

I 

“Commerce means commerce among the 
several States or with foreign nations or in 
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any Territory of the United States or in the 
District of Columbia * * * or between the 
District of Columbia and any State # * 

This section of the Federal Trade Commission 
Act has been construed in a case before the United 
States Supreme Court, entitled Federal Trade Com¬ 
mission vs. Pacific States Paper Trade Association, 
et al., 273 U. S. 52, and, in commenting on the ques¬ 
tion as to what was commerce within the meaning of 
the Act, the Court said (quoting from page 64): 

i 

“The absence of contractual relations be¬ 
tween the manufacturer and retailer does not 
matter. The sale by the wholesaler to the 
retailer is the initial step in the business com¬ 
pleted by the interstate transportation and 
delivery of the paper. Presumably the seller 
has then determined whether his source of 
supply is a mill within or one without the 
State. If the contract of sale provided for 
shipment to the purchaser from a mill outside 
the State, then undoubtedly it would be an 
essential part of commerce among the States. 
(Citing case.) Clearly the absence of such 
a provision does not affect the substance of 
the matter when in fact such a shipment was 
contemplated and made. (Citing cases.) The 
election of the seller to have the shipment 
made from a mill outside the State makes the 
transaction one in commerce among the States 
and on these facts the sale by jobber to re¬ 
tailer is a part of that commerce/ ’ 

The question as to what was commerce was like¬ 
wise considered in Addyston Pipe & Steel Company 
vs. United States, 175 U. S., 211. From this case the 
following excerpts were taken: 
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“It is the sale and delivery of a certain 
kind and quality of pipe, and not the manu 
facture, which is the material portion of thp 
contract, and a sale for delivery beyond th6 
State makes the transaction a part of interf 
state commerce. * * * 

“Where the contract is for the sale of thP 
article and for its delivery in another State, 
the transaction is one of interstate commerce, 
although the vendor may have also agreed tp 
manufacture it in order to fulfill his contract 
of sale.” i 

See also, Swift & Company vs. United States, 196 
U. S. 375, affirming 122 Fed. 529. 

The word “commerce” as defined in the Centurv 

%> 

Dictionary and Encyclopedia, Volume 2, page 128, is :j 

I 

i 

“The interchange of goods, merchandise, 
or property of any kind; trade; traffic; used 
more especially of trade on a large scale, car-, 
ried on by transportation of merchandise be¬ 
tween different countries or between different 
parts of the same country, * * *.” 

“Commerce” as defined in the Standard Diction¬ 
ary, Volume 1, page 379, is: 

N “The exchange of goods, products, or 
property of any kind; especially exchange on 
a large scale, as between States or nations; 

I 

“Commerce” as defined in Webster’s New Inter¬ 
national Dictionary, page 448, is: 

I 

“Business intercourse, especially the ex¬ 
change of buying and selling of commodities, 
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and particularly, the exchange of merchandise 
on a large scale between different places or 
communities; extended trade or traffic. ’ * 

Interpretation of Section 9 of Arbitration 

Act. 

Section 9 of the United States Arbitration Act 
provides: 


“Section 9. If the parties in their agree¬ 
ment have agreed that a judgment of the 
court shall be entered upon the award made 
pursuant to the arbitration, and shall specify 
the court, then at any time within one year 
after the award is made any party to the ar¬ 
bitration may apply to the court so specified 
for an order confirming the award, and there¬ 
upon the court must grant such an order un¬ 
less the award is vacated, modified or cor¬ 
rected, as provided in the next two sections. 
If no court is specified in the agreement of 
the parties then such application may be made 
to the United States Court in and for the dis¬ 
trict within which such award was made.” 

The court below held that as the parties had not 
agreed that a judgment should be entered and had 
not specified the name of the court that it could not 
confirm the award. However, it is respectfully sub¬ 
mitted that this is too narrow a construction of the 
Act, and the effect of the construction would be that 
the Act is practically nullified. 

The parties here had agreed to arbitrate their dif¬ 
ferences and the decision of any two arbitrators 
“shall be binding,” and it is respectfully submitted 
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that the whole purport of the Act has to do with 
just such contracts. 

i 

Section 2 of the Act embraces a written provision 
evidencing a transaction involving commerce to 
settle by arbitration a controversy thereafter aris¬ 
ing. The section does not provide that the provision 
shall or may contain a clause for the entry of judg-l 
ment upon the award. 

Section 3 provides for a stay of trial of any action 
which is brought in any United States Court in dis-j 
regard of any agreement in writing, but makes no 
provision for any exception to the rule where there 
is no agreement expressly authorizing judgment. 

Section 4 provides that petition may be made to 
any United States Court having jurisdiction for 
specific performance of a written contract for ar- 1 
bitration, but still there is no provision limiting it 
to an agreement wherein a judgment is expressly 
authorized. I 

Under Section 5 a petition may likewise be made j 
for the appointment of arbitrators where a party re- j 
fuses to do so or a vacancy occurs. If the construe- | 
tion of the court below is correct, the court may refer 
it to arbitrators but can not enter any judgment 
on their award. i 

i 

Sections 10 and 11 provide that the United States 
Court, for the district wherein the award was made, 
may entertain petitions for orders to vacate, modify 
or correct the award, and still there is no provision 
which limits it to contracts containing an express 
provision authorizing judgment. j 

Professor Wesley A. Sturges, of the Yale Uni¬ 
versity, has recently written a most thorough and 
scholarly work on the subject of arbitration and 
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awards (1930). On pages 323 and 324 he discusses 
Section 9 and the subject under consideration. The 
following quotation is taken: 


“It will be conceded that the agreement is 
not required to specify the court which shall 
enter judgment upon the award to qualify the 
agreement under the statute and to insure the 
statutory method of enforcing the award. 

“Is it necessary that an agreement contain 
a provision that the judgment of a court shall 
be entered upon the award to qualify the 
agreement and secure the statutory method 
of enforcement of the award? It is doubted 
if such provision is necessary for any pur¬ 
pose. 

“Section 2 of the Act embraces 4 A written 
provision in any maritime transaction or a 
contract evidencing a transaction involving 
commerce to settle bv arbitration a contro- 
versv thereafter arising out of such contract 
or transaction, or the refusal to perform the 
whole or any part, thereof, or an agreement in 
writing to submit to arbitration an existing 
controversy arising out of such a contract, 
transaction, or refusal. * * * ’ The section 
does not provide that the ‘written provision’ 
for future disputes, or the ‘agreement in writ¬ 
ing to submit’ an existing dispute ‘shall’ or 
‘may’ contain a clause for entry of judgment 
upon an award rendered thereunder. Under 
Section 3 provision is made for stay of trial 
of any action which is brought in any court 
of the United States in disregard of such an 
‘agreement in writing’ for arbitration. Under 
Section 4 petition may be made to any United 
States Court having jurisdiction under the 
Judicial Code for specific enforcement of a 
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‘written' agreement for arbitration.’ Peti¬ 
tion may likewise be made for court appoint¬ 
ment of arbitrators where a party refuses tb 
do so, or a vacancy otherwise occurs, to enL- 
force ‘the agreement.’ Sections 10 and 11 au¬ 
thorize petition to ‘the United States Court ih 
and for the district wherein the award wa$ 
made’ for orders to vacate or to modify and 
correct the award. 

“From this survey of the statute, it seem^ 
quite clear that a future disputes provision 
and an agreement of submission can qualify! 
thereunder without a provision that a court} 
shall enter judgment upon the award. Quali¬ 
fying for the purposes of the remedies of Sec-! 
tion 3 (stay of trial), Section 4 (specific per-, 
formance), Section 5 (specific performance! 
by court appointment of arbitrators), and of 1 
Sections 10 and 11 (vacating and correcting 
the award) doubt arises whether the statutory , 
method of enforcement of the award (Section 
9), is alone dependent upon a provision in 
the agreement that a judgment of a court shall 1 
be entered upon the award. It seems prob-; 
able that the purport of Section 9 may most 
plausibly be said to be as follows: that parties 
may fix the venue of statutory proceedings to 1 
enforce an award by agreeing that a judgment j 
of a specified court shall be entered thereon, 
but that this does not require a stipulation 
that judgment shall be entered on the award 1 
to qualify an arbitration agreement under the 
Act either for purposes of the other remedies 
of the statute, or for the statutory remedy of 
enforcement of the award.” 

The Supreme Court of the United States recently J 
had an analogous situation before it in a maritime 
case, to wit, Marine Transit Corporation, et aJ., vs. 
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Dreyfus, et al., decided January 4, 1932, in which it 
said: 

“The petitioner also insists that, under 
Section 9, a judgment may be entered upon 
the award only if the parties have so agreed 
in their contract for arbitration and that the 
agreement here does not so provide. But the 
agreement for arbitration stipulated that the 
award should be ‘final and binding.’ The 
award was accordingly binding upon the Ma¬ 
rine Transit Corporation both as respondent 
and as the owmer and claimant of the tug, and 
the District Court entered its decree upon the 
award against that corporation under the au¬ 
thority expressly conferred by Section 8.” 

It is respectfully submitted that both by reason 
and authority the very purpose of the Act was to 
enable the parties to arbitrate their differences and 
to enter final judgment on the award and that the 
language used in Section 9 should be considered to 
mean that where the parties have not by express 
stipulation elected in which court judgment shall be 
rendered on the award that then action to obtain 
judgment on the award shall be had in the United 
States District Court which would have jurisdiction 
of the subject-matter of the suit by an application 
for an order confirming the award. 

The defendant in the court below’ strongly stressed 
the case of In re Thurston, 48 Fed. (2d) 578. There 
is certain language in this case which, divorced from 
the facts, would seem to support the defendant’s con¬ 
tention, but the court will see from reading this 
case that the agreement to arbitrate was limited to 
a finding of principles with no power whatsoever to 
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find amounts. And, of course, the court could not 
enter a judgment on principles divorced from 
amounts. I 

Finality of the Award 

i 

Since the court disposed of the facts in the plains 
tiff’s favor, it is assumed to be unnecessary to do 
more than list the cases upon which the plaintiff 
relied in support of its contention that arbitrators 
exhaust their power when they make a final deter¬ 
mination of the matters submitted to them and, 
thereafter, they have no power to alter or change the 
award. The defendant sought to meet these authori¬ 
ties by saying that there was no final award, but 
the court found the facts against the defendant. 

The authorities upon which the plaintiff relies are 
as follows: 

i 

I 

I 

Bayne vs. Morris, 1 Wallace 97; 

Hartley vs. Henderson, 189 Pa. St. 277; | 

Flannery vs. Sahagian, 134 N. Y. 85; 

Brown vs. Vawser, 4 East 584; 

Henfree vs. Bromley, 6 East 309; 

Irvine vs. Elnon, 8 East 54 ; 

2 A. & E. Enc. of Law (2d Ed.) 598, 699; 

Sturges Commercial Arbitrations and 
Awards, 510. 

It is respectfully submitted that the judgment of 
the court below should be reversed with directions to 
confirm the award of the arbitrators. 

Respectfully submitted, 

H. Winship Wheatley, 

H. Winship Wheatley, Jr., 

Attorneys for Appellant. 
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IN THE 

Court of Appeals, district of Columbia 

January Term, 1932. 


No. 5632. 


Lehigh Structural Steel Company, a Corporation 
Under the Laws of the State of Delaware, 

Appellant, 

l 

I 

vs. 

The Rust Engineering Company, a Corporation 
Under the Laws of the State of Delaware, I 

Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. ! 

| 

The declaration alleged an agreement between the 
parties whereby the appellant, for the sum of $190,006, 
undertook to furnish and erect the structural steel 
frame of the annex to the Government Printing Offic^, 
in the District of Columbia. The contract provided 
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that, in the event any disputes arose between the par¬ 
ties as to the performance thereof, such differences 
should be referred to three arbitrators, the decision of 
any two of whom should be tinal and binding upon the 
parties. There is nothing in the contract relating to 
the transportation of the steel. The declaration fur¬ 
ther alleged that a dispute arose between the parties 
and that, pursuant to the arbitration clause of the 
agreement, the matters of difference were referred 
to three arbitrators, two of whom, on October 21st, 
1931, made an alleged award in favor of the appellant 
in the sum of $27,912.72. Along with its declaration, 
the appellant filed an affidavit, as authorized by Law 
Rule 73 of the court below, as well as a motion for 
confirmation of the alleged award, said motion being 
based upon the ground that the transaction involved 
constituted commerce as defined by Section 1 of the 

9/ 

United States Arbitration Act. 

The appellee, by its plea denied that the arbitrators 
had made a final award; asserted that the alleged 
award declared upon was tentative only, was not in¬ 
tended by the arbitrators as their final determination 

9> 

of the differences between the parties, and that said 
alleged award was not to be published and, in fact, 
was not published to the parties in interest. This plea 
was supported by an affidavit of defense, as required 
by Law Rule 73 of the court below. 

The appellee also filed objections to the granting of 
appellant’s motion to confirm the alleged award of the 
arbitrators, which objections were based upon the 
grounds: 

(a) that the transaction between the parties was 
not commerce as defined by the U. S. Arbitra- 
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tion Act, and, in consequence thereof, the cojurt 
below was without jurisdiction to entertain ithe 
motion, and 

(b) That section 9 of the U. S. Arbitration ^ct 
does not confer jurisdiction upon the court to 
confirm an award, where the contract of the 
parties contains no provision for the entry of 
judgment upon an award, as in the instant 
case. 

(c) that even if the transaction involved \Vas 
within the provisions of the U. S. Arbitration 
Act, the court was without power to confirm 
the award, because the making of the aw^ird 
was denied by the plea and affidavit of defeijse. 

ARGUMENT. I 

The agreement of the parties did not provide for 
the transportation of the steel, nor did it contain hny 
provision authorizing any court to enter judgment! of 
confirmation upon any award that might be made by 
arbitrators appointed pursuant to the arbitration 
clause of the agreement. 

Section 1 of the U. S. Arbitration Act defines com¬ 
merce as “commerce among the several States!or 
with foreign nations, or in any Territory of the 
United States or in the District of Columbia, or jbe- 
tween any such Territory and another, or between any 
such Territory and any State or foreign nation, lor 
between the District of Columbia and any State or 
Territory or foreign nation.” 

Section 9 of the Act provides that “if the parties 
in their agreement have agreed that a judgment | of 
the court shall be entered upon the award made pur¬ 
suant to the arbitration, and shall specify the court, 
then at any time within one year after the award! is 

i 
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made any party to the arbitration may apply to the 
court so specified for an order confirming the award, 
* * *. If no court is specified in the agreement of the 
parties then such application may be made to the 
U. S. Court in and for the District within which such 
an award was made.” 

Section S of the Act specifically provides for the 
confirmation of awards made in admiralty causes and 

m/ 

hence would seem to have no bearing upon the ques¬ 
tion presented in the instant case. 

(a) Transaction was not “commerce” as defined in 
and contemplated by U. S. Arbitration Act. 

Since the question of the jurisdiction of the court 
to entertain the motion appears to depend upon 
whether the transaction involved amounted to com¬ 
merce as defined by the Arbitration Act, that feature 
of the case will be first discussed. 

While this provision of the Act does not appear to 
have been construed bv any of the courts, analogous 
cases involving the interpretation of other statutes of 
like import, have been considered by this Court, and 
the Supreme Court of the United States. 

From a reading of Section 1 of the Arbitration Act, 
it would seem apparent that Congress did not intend 
to make any distinction between the use of the word 
commerce in its application to the states and foreign 
nations and its use as affecting the District of Colum¬ 
bia. In other words, transactions that would consti¬ 
tute commerce in the District of Columbia would like¬ 
wise amount to commerce between the states and for¬ 
eign nations and, for the same reason, transactions 
not constituting commerce between the states would 
not be commerce in the District of Columbia. If this 
premise is sound, then the decisions of the courts as 
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to what constitutes commerce between the severbl 
states as defined in similiar statutes should be helpful 
in the solution of the question here presented. 

In the Act of Congress creating and defining th^ 
powers of the Federal Trade Commission, commercb 
is defined in precisely the same terms as those em¬ 
ployed in the Arbitration Act. This Court had oc¬ 
casion in the case of Federal Trade Commission 4* 
Claire Furnace Company et aL, 52 App. D. C., 20i 
207, 20S, to consider whether the acts there complained 

of amounted to commerce as defined by the Federal 

* 

Trade Commission Act. In deciding that the acts al¬ 
leged did not constitute commerce, this Court said!: 

4 ‘In the present case some of the complainants, 
either directly or through subsidiary companies 
produce the coal, ore, and coke used in manufac¬ 
turing their iron and steel products, while othejr 
complainants purchase these materials for simi¬ 
lar use. In these circumstances, the mere proi- 
duction or purchase is not commerce, since th^ 
articles are not used in connection with an inL 
strumentality of commerce, but are delivered t^> 
common carriers for transportation, thus creatj- 
ing the relation merely of shipper and carried 
The mining of the coal and ore, and the produce 
tion of the coke, precede and are independent o^ 
any act of commerce, just as manufacture is inf- 
dependent of commerce. * * * Here there i£ 
no intermingling in such manner as to render thb 
interstate and intrastate features inseparable!. 
Indeed, it is said of the iron and steel companies^ 
in the brief of counsel for the Commission, thatf 

‘Appellees bring their raw material fronj 
other states into those states where their planti 
are situated, and when the conversion or fabrii 
cation is complete approximately 65 per cent of 
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the total of such converted products is sold and 
shipped into other states.’ 

Three separate and distinct operations are in¬ 
volved: First, the shipment of raw materials to 
the plants. If from outside of the state, the ma¬ 
terials are in the nature of freight in interstate 
commerce from the time they are delivered to the 
carrier until thev are delivered bv the carrier at 

i * 

the plant. Second, the processes of manufacture 

bv which the raw materials are converted into 
* 

finished products, during which time the com¬ 
plainants are not engaged in commerce. Third, 
the sale and delivery of the finished product. If 
this is made outside of the state where the prod¬ 
uct has been manufactured, the product is in com¬ 
merce as freight from the time of delivery to the 
carrier at the plant, until the carrier in turn de¬ 
livers it to the consignee at destination. Indeed, 
the answer tacitly concedes the three operations 
by complainants,—the assembling, the manufac¬ 
ture, and the sale of the manufactured article.” 

If the purchase or production of the articles men¬ 
tioned in the preceding case did not amount to com¬ 
merce, how can it be said that the purchase and 
erection of the steel frame in the instant case comes 
within the meaning of that term. 

In Kidd v. Pearson, 128 U. S. 1, 32 L. Ed. 346, 350, 
the Supreme Court, in pointing out the distinction 
between commerce and manufacture, said: 

“Ko distinction is more popular to the common 
mind, or more clearly expressed in economic or 
political literature, than that between manufac¬ 
ture and commerce. Manufacture is transforma¬ 
tion—the fashioning of raw material into a 
change of form for use. The functions of com- 
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merce are different. The buying and selling pnd 
the transportation incidental thereto constitute 
commerce; and the regulation of commerce in the 
constitutional sense embraces the regulation at 
least of such transportation.” 

\ 

Is the placing of the steel beams and girders' in 
position in the building, as required by the contrkct 
in the instant case, so unlike the fashioning of raw 
materials into a changed form for use, as to make the 

i 

former operation commerce and the latter not? The 
answer would seem obvious. j 

In Hammer v. Dagenliart, 247 U. S. 251, 272, com¬ 
merce is defined thus: 

| 

i 

“Commerce consists of intercourse and traftic 
* * * and includes the transportation of persons 
and property, as well as the purchase, sale apd 
exchange of commodities. The making of goods 
and the mining of coal are not commerce, nor 
does the fact that these things are to be after¬ 
wards shipped, or used in interstate commerce, 
make their production a part thereof. ” 

The Supreme Court has decided, in the cases citbd 
below, that the ginning of cotton, the refining pf 
sugar, the making of contracts for advertising, the 
rendering of commercial reports and the business pf 
organized baseball are not commerce. 

i 

i 

Crescent Cotton Oil Co. v. Mississippi, 257 U. S. 
129, 136; 

United States v. E. C. Knight Co., 156 U. S. lL, 
12, 17; _ | 

Blumenstock Brothers Advertising Agency V. 
Curtis Publishing Company, 252 U. S. 436, 
442; 

i 

I 
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United States Fidelity & Guaranty Co. v. Ken¬ 
tucky, 231 U. S. 394, 398; 

Federal Baseball Club v. National League of 
Professional Baseball Clubs, 259 U. S. 200, 
208-209. 


Applying to the instant case the rules announced 
in the foregoing authorities, it would seem clear that 
the transaction here involved cannot be considered 
commerce. It did not involve transportation, traffic, 
or intercourse, as those terms are employed in the 
cases cited. So far as the contract itself is concerned, 
there is nothing to indicate that the transaction con¬ 
templated the transportation of the steel into the Dis¬ 
trict of Columbia from without. For aught that ap¬ 
pears in the record, it would be just as reasonable to 
assume that the steel was in the District of Columbia 
at the time the agreement was entered into, and all 
that was required to be done in the performance of 
the contract was to put the steel in place in the build¬ 
ing. If such a transaction amounts to commerce, then 
the building of a bay window or the erection of a 
garage or any other structure in the District of Co¬ 
lumbia is commerce and falls within the meaning and 
provisions of the Arbitration Act. To give to the 
word commerce such a comprehensive meaning was 
not, it is believed, the purpose and intent of Congress 
in framing the Act, for it must be assumed that Con¬ 
gress knew of the construction placed upon the word 
commerce in similar statutes and would, had it in¬ 
tended such a result as contended for by the appel¬ 
lant, have employed such clear and unmistakable 
terms as to leave no doubt of its intention. 

It is therefore submitted that the action of the 
lower court was right in holding that the transaction 
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in question was not commerce and did not come within 
the provisions of the Arbitration Act. 

(b) Section 9 of the U. S. Arbitration Act does not 
confer jurisdiction upon the court to confirm awurd, 
the contract containing no provision for the entry of 
judgment upon an award. 

At common law, the only remedy available to the 
successful party to an arbitration was a suit upon 
the award. In the absence of statutory provision, the 
courts were powerless to enter a summary judgment 
of confirmation of an award. 

i 

The general rule is stated in 2 Rul. Case Law, 352 
as follows: 

I 

i 

I 

“Arbitration as a method of settling disputes 
and controversies is recognized at common lhw. 
The award of the arbitrators is binding on the 
parties, but, in the absence of statute, the suc¬ 
cessful party can only enforce his rights there¬ 
under by a suit at law. Thus the only gain byi a 
common law arbitration is the substitution of the 
definite finding of the award as the basis of! a 
suit, in the place of the former unsettled righjts 
of the parties.” i 

i 

There is no statute in force in the District of Co¬ 
lumbia authorizing the entry of a summary judgment 
of confirmation upon an award without a trial exce 
in pending actions where the parties request a rc 
erence to arbitration. D. C. Code Sec. 412. 

Section 9 of the U. S. Arbitration Act expressly- 
limits the pow-er of the court to enter summary judg¬ 
ment on an award to those cases in which the partie|s 
have, by their agreement, conferred that power 
the court. The language of the section is: 



I 
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“If the parties in their agreement have agreed 
that a judgment of the court shall be entered 
upon the award made pursuant to the arbitration, 
and shall specify the court, then at any time with¬ 
in one year after the award is made, any party 
to the arbitration may apply to the court so spec¬ 
ified for an order confirming the award, * * *. 
If no court is specified in the agreement of the 
parties then such application may be made to the 
United States Court in and for the District with¬ 
in which such an award was made.” 

It would seem obvious from a reading of this sec¬ 
tion of the Act that the jurisdiction of the court to 
confirm an award is made dependent upon an agree¬ 
ment of the parties to that effect. When the parties 
have thus agreed and have specified the court by 
which judgment of confirmation shall be entered, then, 
under the Act, the parties must apply to the court so 
specified. When the parties have thus agreed , but 
have not designated the court by which a confirmation 
of the award may be entered, then application may be 
made to the United States Court for the District in 
which the award was made. 

Nowhere in the Act is jurisdiction conferred upon 
the court to confirm an award in the absence of an 
agreement of the parties that such judgment may be 
entered. It would seem clear that to construe the 
Act as conferring such jurisdiction without such an 
agreement would be to read into the Act a provision 
not contained therein and manifestly not intended by 
Congress. 

The Act, in its nature, being one in derogation of 
the common law right to trial by jury, should be 
strictly construed and not given effect beyond the 
clear import of the terms employed. 
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In the case of In re: Thurston, 48 Fed. Rep. 2d 
Series 578, the Circuit Court of Appeals for the Sec¬ 
ond Circuit had occasion to consider section 9 of the 
U. S. Arbitration Act. In the course of the opinion, 
it was said: 

I 

I 

“By section 9 of the Act (9 U. S. C. A. Sec. 9) 
the decree might be entered if the parties bad 
stipulated in their policy for arbitration and that 
judgment of the court should be entered upon fhe 
award made pursuant to the arbitration. I^ut 
here the parties did not bring their dispute within 
either section 8 or section 9 of the Act. On the 
contrary, as above pointed out, they stipulated 
that the report of the umpire would be conclusive 
upon them. The other sections of the Unitjed 
States Arbitration Act are inapplicable here.’j 

The contract between the parties contains no provi¬ 
sion authorizing judgment to be entered by any coiirt 
upon any award that might be made by arbitrators 
appointed under the contract. 

The case of Marine Transit Corporation v. Drevfijs, 
et al. y cited at page 17 of appellant’s brief is readily 
distinguishable from the instant case. There the pro¬ 
ceeding was in admiralty, all of the parties we^e 
regularly before the court, and on application made, 
the court directed that the parties proceed to arbitra¬ 
tion, as provided by their agreement. When the 
award was returned, judgment of confirmation w^s 
entered thereon, as expressly authorized by sections 
4 and 8 of the Act. Under these sections of the Acit, 
no agreement of the parties was necessary to confer 
jurisdiction upon the court to confirm the award. 

It is accordingly submitted that the judgment of 
the court below to the effect that it was without power 
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to confirm the award, in the absence of an agreement 
of the parties, was right and should be affirmed. 

(c) It was not within the court's province to find, 
nor did it intend or undertake to find, that a final 
award had been made. 

The contention of appellant to the effect that 
the court found in its favor on the question of the 
finalitv of the award is believed to be untenable in 
view of the language employed by the court below. 
For example, at the very beginning of his opinion 
K. P. 83, the court said: 

“It is hardly necessary for the Court to pass 
upon the award if I decide one or the other mat¬ 
ters adversely to the plaintiff. However, I have 
given considerable studv to the cases covering all 
the subjects since the whole matter has been pre¬ 
sented to me and it is fresh in mv mind.” 

* 

Again on page 84 of the record, after having de¬ 
cided that the transaction involved was not commerce 
as defined by the Act and that in the absence of agree¬ 
ment of the parties to that effect, he could not con¬ 
firm the award on motion, the court said: 

“Now, with a decision against the plaintiff on 
both of those two items, I doubt the advisability, 
after having given the matter further considera¬ 
tion, of going into the decision of the third point, 
as to whether this award was a valid award. 
However, since the matter has been heard, I will 
pass on that issue and give my opinion on it so 
that vou mav have it for whatever it is worth.” 

And, then, after discussing the conflicting evidence 
as to the finality of the award, concluded his opinion 
with these words: 
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“On that point my opinion would be, from all 
the evidence in the case, that there was an awqrd 
in this case. 

“I don’t know whether that is going to Ihplp 
anv in making the finding; but, under the circu'm- 
stances, the motion for judgment, which is the 
matter before me, will be denied.” 

| 

i 

It would seem clear from this language, that the 

i 

court below did not intend to decide the disputed 
question of fact as to the finality of the award, bjut 
merely indicated what his opinion would have bebn 
had that question been presented for decision. 

Assuming, however, for the purpose of argument, 
that the court intended to decide the disputed ques¬ 
tion of fact as to the finality of the award, it is b|e- 

i 

lieved that in attempting so to do, the trial judge wept 
beyond his authority and invaded the province of the 
jury. The pleadings clearly present a dispute of fact 
for decision by a jury, and to permit the trial judge 
to usurp the functions of the jury and decide tliht 
question of fact would be, in effect, to deny the ap¬ 
pellee the trial by jury to which it is entitled. A$, 
under the common law, the appellee was entitled to ja 
jury trial, which right it had not waived by agreement 
or otherwise, and since the court had decided thajt 
there was no statute authorizing it to confirm the 
award on motion, it is difficult to see upon what theory 
a decision by the court of the disputed question of 
fact could be sustained. | 

In Gunning v. Cooley, 281 U. S. 90, 94, affirming 58 

App. D. C. 304, it is said: | 

I 

I 

i 

“Issues that depend on the credibility of wit¬ 
nesses, and the effect or weight of evidence are 
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to be decided by the jury. And in determining a 
motion of either party for a peremptory instruc¬ 
tion, the court assumes that the evidence for the 
opposing party proves all that it reasonably may 
be found sufficient to establish, and that from 
such facts there should be drawn in favor of the 
latter all the inferences that fairly are deducible 
from them.” 

As a matter of fact, the lower court very definitely 
expressed the opinion, R. P. 83, that the appellee was 
entitled to a jury trial on the disputed question of 
fact, as shown by his statement to the effect that: 

‘‘the parties must not only agree to arbitrate, 
but they must also agree that they are going to 
waive their trial according to the law of the land 
or a common law court or common law jury, and 
that they are going to throw up that process and 
submit to the jurisdiction of the Court, on motion 
in some manner, to enter a judgment upon the 
finding of the Arbitration Board very much the 
same as the common law court enters a judgment 
upon the verdict of the jury. Now, unless the 
parties have expressly agreed to waive the due 
course of the common law, in accordance with the 
law of the land, I don’t think the Court should 
read that into their agreement or can read it into 
this statute.” 

This statement would seem clearly to negative any 
intention on the part of the court below to decide this 
disputed question of fact adversely to the appellee. 

Should the case have to be tried upon the issue 
raised by the pleadings, the language employed by the 
court below may be used with serious effect against 
the appellee unless the decision of this Court makes 


it clear that such language should not receive the con¬ 
struction placed upon it by appellant in its brief. 

It is respectfully submitted that the judgment of 
the court below on the legal questions involved was 
right and should be affirmed. 

Joseph T. Sherier, 

Attorney for Appellee . j 



